LABOR 
0: \")' 
JOURNAL 


A COMMERCE CLEARING HOUSE PUBLICATION 











IN THIS ISSUE 


eS A number of important labor cases have been recently decided 
by the United States Supreme Court. Discussions of them appear in “Labor 


Relations” at page 287 and in “Wages . . . Hours” at page 291. 


- Two recent arbitration cases of interest are reported in “Labor 
Relations” at pages 289 and 290. One involves an unusual instance of drunken- 
ness; the other was so difficult to decide the arbitrators returned the problem to 


the parties. 


IN FUTURE ISSUES 


a The problem of efficient utilization of our old folks in the labor 
force is studied by Thomas A. Mahoney of the University of Minnesota Indus- 
trial Relations Center in “What’s Happening to the Older Employee in Industry?” 


i Union success at the bargaining table often depends upon access 
to company wage data. Management resists furnishing such information. Pro 
fessor Walter L. Daykin of the State University of lowa reports on the conflict 
in a forthcoming issue. 

EDITORIAL STAFF: gia cals 
Henry L. Stewart, Leo W. Hodel, 


Robert G. Palmer, F. D. Check, 
M. J. Bach. 


BUSINESS MANAGER: 
George J. Zahringer. 
CIRCULATION MANAGER: 
M. S. Hixson. 








: 2 HE CCH Lasor Law JourNnat is published by Commerce Clearing House, Inc., 
to promote sound thinking on labor law problems. To this end the JouRNAL 
will contain a continuing survey of important legislative, administrative and judi- 
cial developments and signed articles on subjects pertaining to legal problems in 
the labor field. The editorial policy will permit frank discussion of all relevant 
issues. The views stated are those of the authors and not necessarily those of 
the publishers. On this basis contributions are invited. 


Subscription price: $6.00 per year—single copies, 50¢. 


The CCH Lasor Law Journat is published monthly by Commerce Clearing House, 
Inc., 214 N. Michigan Ave., Chicago 1, Illinois. Entered as second-class matter 
March 9, 1950, at the Post Office at Chicago, Illinois, under the Act of March 3, 1879 


APRIL, 1953 VOLUME 4 NUMBER 4 








Contents for 


APRIL ¢- 1953 


Volume 4...Number 4 


The Economy 


The Developing Law 
The Taft Proposals to Amend Taft-Hartley by Sylvester Petro 


The Great Hawaiian Dock Strike by Paul F. Brissenden 
Employers’ Organization in Hawaii by Yayoi Kurita 
Tying Wages to Productivity by Charles R. Weidman 
Labor Relations 

Wages . . . Hours 

Books . . . Articles 

Labor Law in the Making 

Rank and File 


226 


227 
231 
280 
285 
287 
291 
293 
295 
301 


ALOHA—The twain, East and West, have met, embraced and fused in Hawaii, giving 
the world a classic example of how democracy makes harmonious heterogeneity 
thrive. Since voluntarily annexing herself to the United States in 1898, Hawaii has 
grown into a modern community of a half million population. Our cover depicts the 
landmark of the Islands, Diamond Head, in a setting of quiet beauty; in contrast, a 
great and energetic labor force is at work in the factories and on the vast plantations 
keeping its homeland equal to the challenge of accepting its responsibility as the 
forty-ninth state of the union. For more of the story of Hawaii see the pictures on 


pages 236, 245, 248, 252, 260, 264, 269, 275 and 283. 
Photograph courtesy of United Air Lines. 
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The ali-items figure in the Revised Consumers Price 
Index for February is 113.4 per cent of the 1947-1949 
average. It is down only a little, but down—from 113.9 
in January—due mostly to a 1.4 per cent drop in food 
prices. High city among those surveyed in February 
was Houston: 116.1; low city, New York: 111.1. 


Strike-caused idleness in January showed an increase 
over December which is usually a month of low strike 
activity. Of the total of 500 strikes in effect during 
January, 350 began during the month. Of the 250,000 
workers involved, only 50,000 were carry-overs from 
stoppages begun in previous months. 


The average weekly paycheck dropped $1.13 to $71.27 
from December to January due to a shorter work- 
week. Hourly pay, averaging $1.73, was virtually 
unchanged. Since January, 1952, however, hourly pay 
has risen nine cents. Some monthly averages for 
hourly pay: 1952, $1.67; 1951, $1.59; 1939, 63 cents. 


Still going up. The index figure of 239 for February 
represented a new post-World War II high (1935-1939 
= 100, seasonally adjusted). Main reason for the 
two-point boost from January was more automobiles. 


January personal income, at the estimated annual rate 
of $280.5 billion, was slightly ($500 million) up from 
December. The labor income increase of $200 million 
for the month brought its January total to $191.3 
billion. January, 1952 figures: total personal income, 
$263.4 billion; labor income, $177.4 billion. 


The total for January, $23,734 million, was down $239 
million from December, due to the postholiday let- 
down in charge accounts. January installment credit, 
however, increased for the tenth consecutive month. 
The latest boost of $42 million over December brought 
the total to $16,555 million. 


Expenditures for new construction in February, sea- 
sonally adjusted, were $2,849 million—an all-time rec- 
ord. The increase over January was $94 million, over 
February, 1952, $126 million. New housing starts in 
February, 77,000 units, showed an 8 per cent increase 
for the month. 


Total business sales for January, $47,589 million, were 
down $462 million from December, but retail sales 
accounted for only $103 million of the drop. Inven- 
tories dropped, for the first time in five months, to 
$74,600 million—a decrease of $210 million from 
December. 
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The Taft Proposals 


to Amend Taft-Hartley 


By SYLVESTER PETRO, Associate Professor of Law, New York University 


YENATOR TAFT introduced five bills 
‘7 on January 26 containing numerous 
amendments to the Taft-Hartley Act. Four 
of these bills, S. 655, 656, 657 and 659, would 
amend Title I of the Taft-Hartley Act, that 
is, the National Labor Relations Act. The 
fifth bill, S. 658, would amend Title III 
partly to conform with amendments made 
in Title I and partly to revise the present 
law in connection with welfare and pension 
funds. These bills vary considerably in 
content and importance. Many of their 
provisions are of a relatively technical 
nature, with nc great substantive signifi- 
cance. Some are of great significance. Both 
unions and employers will find themselves 
relieved of some burdens and saddled with 
others. But the new proposals reserve their 
greatest impact for the administration of 
the NLRA;; in terms of administration, the 
Taft proposals are profound and far-reaching. 


Of the many possible methods of ana- 
lyzing the proposals, the most effective is 
in terms of the parties affected—that is, 
employers, employees and their unions, and 
the administrators of the act. A _ section- 
by-section description would be as irritating 
as it would be unrevealing of the total im- 
pact of the amendments. We shall there- 
fore select from the various bills the major 
provisions which bear primarily on the 
rights and duties of employers and unions, 
and those which deal primarily with the 
administration of the act, and group and 
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discuss them accordingly. Needless to say, 
a provision which widens an employer privi- 
lege may operate to the disadvantage of 
unions, just as a provision which wipes out 
a union duty may put employers at a rela- 
tive disadvantage. Furthermore, substantive 
or practical effects beneficial or detrimental 
to one or another party may accrue from 
the proposed administrative changes. But 
such ricochets will usually be self-evident, 
will need no particular emphasis and cer- 
tainly will not impair the value of the 
method of exposition adopted here 


Changes in Administration 


The most complicated and important of 
the Taft proposals are preoccupied with the 
administration of the NLRA. In essence, 
all these proposals add up to a long, long 
step toward a goal aimed at more primi- 
tively and more confusedly in the original 
Taft-Hartley Act: that of separating the 
administrative and judicial functions which 
had been amalgamated in agency in 
the Wagner Act. Whereas Taft-Hartley 
went only part way toward that goal, the 
new Taft proposals go almost the whole 
way, leaving open only one or two of the 
many troublesome matters left open by its 
predecessor 

On a general level of description, the 
Taft proposals would make the following 
changes in the administration of the NLRA: 
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(1) Establish a new independent office 
in the executive branch of government, to 
be called the office of “Administrator of the 
National Labor Relations Act.”’* 


(2) The administrator would have com- 
plete authority in regard to the receiving 
and the prosecuting of unfair-practice charges 
and representation petitions, and the con- 
ducting of representation elections.’ 


(3) The administrator would likewise have 
complete authority and discretion in regard 
to the seeking of injunctions under Section 
10 (j) of the act* (mandatory suits for 
injunctions against violations of Section 8 
(b) (4) would no longer be required, since 
one of the new Taft proposals would repeal 
Section 10 (1)).* 


(4) The administrator would have charge 
of all NLRB personnel, files, appropriations 
and the like, in conformity with the fore- 
going powers and duties.® 


(5) The administrator would have the 
same right as any other party or person 
aggrieved by a final order of the NLRB 
to appeal that order to the appropriate 
United States Court of Appeals.” 


With the administrator so endowed, the 
Board (to be composed of seven instead of 
the present five members) * would operate 
more like a court than it now does. If the 
new Taft amendments were to become law, 
the Board would be confined to deter- 
mining: (1) whether persons charged with 
unfair practices were covered by the act; 
(2) whether a “question of representation” 
existed so as to require determination of 
that question by means of a representation 
election (to be conducted by the adminis- 
trator) ;* (3) whether unfair practices charged 
in a complaint issued by the administrator 
were actually established by the evidence; 
and (4) if unfair practices were established, 
the appropriate remedy. 


So much for the general architecture of 
administration which the new Taft amend- 
ments sketch. It is necessary now to ob- 
serve that the amendments, for all their 
detail, do not unquestionably clear up one 
of the most troublesome problems in the 
administration of the present act—that is, 
whether or not the NLRB has the power 
to dismiss complaints issued by the admin- 
istrator, not on the merits but merely on 





The fact of the matter is that even 
if all property were socialized, in- 
come inequality would still largely 
remain. Most of the inequality in the 
distribution of income results from 
differences in the level of wages and 
salaries. Income from property is a 
relatively small percentage of total 
income. If all the income from rent, 
dividends and interest payments had 
been divided equally amongst all the 
spending units in the country, they 
would have received only about 
$562 per unit in 1951. But if all 
compensation from wages and sal- 
aries had been divided equally in 
1951, each spending unit would have 
received about $3440. 


—£conomic Inielligence 





the ground that, in the Board’s estimation, 
prosecution would not effectuate the polli- 
Adequate analysis of this 
Taft 


cies of the act.’ 
matter requires a closer look at the 
proposals. 

There are in the Taft proposals a number 
of specific provisions which could be cited 
in support of the proposition that the NLRB 
would no longer have the power to dis- 
miss complaints on policy grounds. Thus, 
the administrator is given the duty “to 
investigate charges of unfair labor practices, 
to issue complaints if he has reasonable 
cause to believe such charges are true, to 
prosecute such complaints before the Board 
and the courts, to investigate representation 
petitions and conduct elections under sec- 
tion 9, and to exercise such other functions 
as are conferred on him by this Act.” ” By 
another provision, the administrator is given 
the exclusive power to seek injunctions 
whenever he has issued a complaint of un- 
fair practices.” Still another amendment 
would give the administrator power to 
seek court review of any final Board order ” 
(and the dismissal of a complaint by the 
3oard is regarded as a final order). Final- 
ly, the administrator is given all the de- 
tailed authority necessary to carry out the 
foregoing functions: “All officers and em- 





1S. 659 (d). 
2 See footnote 1. 
*S. 659 (p). 
*S. 655 (e). 
5S. 659 (w). 
*S. 659 (0). 
7S. 659 (a). 
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5S. 659 (g)-(k). 

® For extensive discussion of this 
1 Labor Law Journal 83, 579 (November, 
and May, 1950). 

1S. 659 (d). 

1S, 659 (p). 

12S. 659 (0). 
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ployees of the National Labor Relations 
Board performing functions, which by this 
Act are made the duty of the Administrator, 
are hereby transferred to the Office of Ad- 
ministrator of the National Labor Relations 
Act together with such files, records, and 
unexpended balances of appropriations as 
may be necessary to enable the Adminis- 
trator to carry out his functions.” ™ 


Additional evidence, although not quite 
so direct, of the intention of the Taft 
amendments to erase NLRB discretion in 
the dismissal of complaints is to be found 
in the provision specifically authorizing a 
preliminary decision by the Board on the 
question of coverage: “Any person against 
whom a complaint has issued may obtain 
a determination by the Board of the ques- 
tion of whether the unfair labor practice 
alleged in the complaint affects commerce, 
as defined by this Act, by filing a motion 
to dismiss, and the filing of such motion 
shall operate to postpone any hearing on 
the complaint which may be scheduled or 
in progress.” “ 


Taken together, these provisions estab- 
lish a good case for the argument that the 
NLRB could dismiss complaints only on 
grounds of coverage or substantive merits. 
And here it may be significant that the 
provision last quoted in itself cuts down on 
NLRB discretion. It specifically declares 
that the NLRB must determine whether 
the unfair practice affects commerce “as 
defined by this Act’—presumably meaning 
that the NLRB may no longer waive juris- 
diction in cases where, although commerce 
is affected, the Board nevertheless holds 
that the affair is “mainly local.” 


The argument against continuing Board 
discretion would thus run something like 
this: As a whole, the new proposals are 
manifestly intended to put the NLRB in 
an exclusively judicial position, with the 
administrator assuming the salient char- 
acteristics of, say, the attorney general. 
Ail personnel empowered to accept charges 
of unfair practices are agents of the ad- 
ministrator. The administrator or his 
agents are alone empowered to issue com- 
plaints (and to amend them before hearing, 
with or without approval of the Board or 
trial examiners).” If the Board dismisses 
a complaint, the administrator is expressly 
empowered to appeal the Board's dismissal 
to the appropriate United States Court of 


Appeals. Presumably the administrator: 
could even appeal a Board decision to the 
effect that commerce is not affected by the 
unfair practices in issue, for the Board must 
find that commerce as defined in the act is 
not affected; and that, being a determination 
of law, is subject to judicial review under 
the ordinary rules and the Administrative 
Procedure Act. In view of all these spe- 
cific provisions, one might argue, it would 
seem anomalous to hold that the NLRB 
continued to possess power to dismiss com 
plaints on strictly discretionary grounds, 
since no real court may do so.” 

The opposing view, however, also finds 
some support in the act. For the fact is 
that it is not entirely accurate to say that 
the NLRB would be divested by the Taft 
amendments of all administrative charac 
teristics. At least two provisions give the 
NLRB functions which no true court pos- 
Thus Section 3 (d) of the new 
amendments would Board to 
“appoint an executive secretary, and such 
attorneys, and other employees as it may 
time to time find necessary for the 


sesses. 
empower the 


from 


proper performance of its duties.” And 


the same provision goes on to state that 
“attorneys appointed under this subsection 
may, at the discretion of the Board, make 
application to the courts for enforcement 
of orders of the Board.” Tying in with 
this, the Taft amendments would leave un 
changed Section 10 (e) of the present act, 
which gives the Board power to apply for 
judicial enforcement of its orders. Like 
wise unchanged is present Section 10 (a) 
which gives the Board exclusive power to 
prevent unfair practices or to make cession 
agreements with state agencies. 

No proper court has such powers. The 
jurisdiction of courts is defined by law, not 
by discretion or agreements. Furthermore, 
no proper court has the power or the per- 
sonnel to bring its decisions before appellate 
courts, as the Board will continue to have 
under the new Taft amendments. If the 
administrator may appeal from adverse 
NLRB decisions, presumably the NLRB’s 
attorneys may resist the appeals, as well as 
bring enforcement actions 

Clearly, then, the NLRB retains a parti- 
san quality under the new Taft amend- 
ments. And this is so, even though analysis 
of the natural probabilities suggests that 
in practice much of the undesirable conflict 





13S. 659 (w). 

14S. 659 (n). 

13S. 659 (m). 

1% Even the power of courts to dismiss a case 
on de minimis grounds is not the same as the 
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Board's assumed power to dismiss on policy 
grounds. 


1S. 659 (d). 





between the NLRB and its first independent 
general counsel might not recur under the 
new administrative setup. It is not likely 
as a general rule that the administrator 
would refuse to seek enforcement of an 
order issued against an unfair practice of 
which he himself has complained (no one 
else may issue a complaint). On the other 
hand, since it is plain that the NLRB re- 
tains some nonjudicial characteristics under 
the new Taft amendments, the NLRB has 
grounds for arguing in the courts that it 
may still dismiss complaints on policy 
grounds, And litigation between the NLRB 
and the administrator can be expected on 
that score, with appeals from dismissals 
filed by the administrator and resisted by 
the Board. Again, all sorts of complicated 
and unforeseeable situations may arise, es- 
pecially in cases where complaints are is- 
sued jointly against unions and employers, 
situations which may create more and more 
trouble as time goes on and the political 
process operates in its normal way in the 
appointments of NLRB members and the 
administrator. 


Evaluation 


The basic conception of the new Taft 
amendments is sound. More than anything 
else, the labor relations field needs straight- 
forward, fair and effective enforcement ma- 
chinery; in labor relations as elsewhere, law 
enforcement devices are even more impor- 
tant than sound substantive rules. The new 
Taft proposals are a step in the direction of 
more effective enforcement and, as such, 
desirable. If they exhausted the practicable 
current possibilities, no person concerned 
with the effective enforcement of national 
labor policy could reasonably object to 
them. 


The fact is, however, that they do not go 
as far as their own inner logic and their 
own assumptions as to practicability would 
suggest. Having gone as far as they do go, 
why do the new proposals stop at the very 
point which has created the greatest prob- 
lems in the recent past? If the goal is to 
make the NLRB a really judicial agency, 
why give it power to appoint attorneys for 
litigation purposes? Why give it power to 
make cession agreements with state agen- 
cies, to petition for enforcement of its orders 
or to resist petitions for review by the ad- 
ministrator or other aggrieved parties? The 
NLRB should no more have litigation at- 
torneys than the federal courts have. If 
agreements with state agencies are to be 
made, the administrator should make them, 
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not the agency which, under the new Taft 
proposals, seems more and more like a 
court. Petitions for review or enforcement 
of NLRB orders should be left to the liti- 
gating parties—employers, unions and the 
administrator. In either petitions for en- 
forcement or review there will always be an 
opposing party, insuring a true adversary 
proceeding in which the Board’s decision 
and order will find support. 

The unfortunate defect of the Taft 
amendments is that they do not conceive 
the role of the NLRB simply and clearly. 
Progressive in conception, they are not as 
progressive in execution as they might eas- 
ily be. While obviously aimed at promot- 
ing a judicial attitude in NLRB members, 
they will not reach that goal because they 
continue in effect conditions under which 
the NLRB is encouraged to maintain a 
partisan, administrative psychology—pre- 
cisely the psychology which needs to be 
erased. 

The Taft proposals fall short of the prac- 
ticable and the desirable also in continuing 
to refuse to permit private parties to seek 
relief from unfair practices in those cases 
in which the administrator refuses to pros- 
ecute. Where the attorney generai refuses 


to carry through on a complaint registered 
by a private party under the Sherman Act, 


the private party may seek damages and 
injunctive relief in a suit of his own. There 
is no apparent reason for the different rule 
which prevails under the NLRA. National 
policy is no less pressingly important in the 
labor field than it is in the antitrust field; 
in fact, the two fields are essentially one. 
The Taft proposals are nowhere weaker 
than in the provision which wouild repeal 
Section 10 (1). Under that section, the 
NLRB is required at present to seek immed- 
iate injunctive relief in 8 (b) (4) cases— 
presumably on the theory that 8 (b) (4) 
violations involve irreparable injuries, for 
which legal remedies are inadequate. That 
is a sound theory, Anything short of im- 
mediate injunctive relief in 8 (b) (4) cases 
is equivalent to no relief at all. To be sure, 
the administrator may see things that way, 
too, and use his 10 (j) injunctive powers in 
8 (b) (4) cases. But then again he might 
not. The time has come for a hard look at 
that sacred cow of American labor law, the 
Norris-LaGuardia Act. Ideally, that act 
should be amended to permit the federal 
courts to enjoin all NLRA unfair practices 
in suits by private parties. Failing attain- 
ment of the ideal, the act should be amended 
to permit injunctive relief in suits by private 


(Continued on page 298) 
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The Great Hawaiian Dock Strike 


By PAUL F. BRISSENDEN 


N THE YEAR 1949 government inter- 

vention in Hawaiian labor disputes 
reached a scale and variety which never 
before had been equalled—or even closely 
approached—in the islands. Most of this 
intervention, moreover, was induced by a 
single labor controversy—the dock strike 
called on May 1 by the Hawaiian divisions 
of the ILWU against seven Hawaiian steve- 
doring companies. It was the first general 
strike in the longshore industry in Hawaii 
“during the eight years of contractual re- 
lationship between the ILWU and Hawaiian 
stevedoring companies.”’ Its economic ef- 
fects upon the insular economy naturally 
were profound. For nearly six months the 
territory was reduced almost to a state of 
siege. “Few disputes,” reported the Federal 
Mediation and Conciliation Service, “have 
had such far-reaching effects upon the life- 
lines of an entire economy.” * 

The strike continued until well into Octo- 
ber, when an agreement was reached in 
direct negotiations between the parties. In 





NEAR CATASTROPHE WAS THE FRUIT 
OF THIS 1949 STRIKE AND STUDY 
HERE OF THE MISTAKES MADE THEN 
CAN HELP PREVENT A RECURRENCE 





the interim, there was public intervention 
(1) by the Governor, directly with the par- 
ties and, later, through the appointment of 
an emergency board, (2) by the legislature 
through the enactment, at its special session 
of 1949, of two emergency statutes (Acts 
2 and 3), obviously intended to deal with 
this particular dispute, (3) by the territorial 
courts, acting at the instance of private 
petitioners for injunctive relief, (4) by the 
same courts, acting at the instance of the terri- 
torial government, (5) by the United States 
District Court for the Territory of Hawaii, 
acting in behalf of a private litigant, (6) by 
the same court, acting in behalf of the union 
and {7) by the executive arm of the federal 





1 Statement of James P. Blaisdell, represen- 
tative for seven Hawaiian stevedoring com- 
panies, Hawaiian Labor Situation, Hearing .. . 
on S. 2216 (a bill to authorize the President 
to appoint boards of inquiry with power to make 
binding recommendations with respect to labor 
disputes in trade between the Continental United 
States and the Territory of Hawaii), before the 
Senate Committee on Labor and Public Welfare, 
8ist Cong., 1st Sess., July 12, 18, 1949, (herein 
cited as United States Senate Hearings, 1949), 
at p. 66. The dock strike of 1949 is the subject 
of a study entitled Government Intervention in 
the 1949 Hawaiian Longshore Strike, by Eliza- 
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beth Sook Wha Ahn (master’s thesis, University 
of Hawaii, 1950). See also Philip Broaks's 
Multiple-Industry Unionism in Hawati: Ch. 10, 
“The Longshore Dispute of 1949."" (New York: 
Eagle Enterprises, 1952) (doctoral dissertation, 
Graduate School of Business, Columbia Uni- 
versity. Processed.) 

2 Second Annual Report, at p. 31. ‘‘By June 
30, as the longshore strike continued to dras- 
tically affect the economy of the Territory, more 
than 21,000 persons were unemployed and job 
openings were almost non-existent.’’ Annual 
Report, Governor of Hawaii, for fiscal year 
ended June 30, 1949, at p. 25. 
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Paul F. Brissenden is a professor of 
economics at Columbia University. 
This article is a part of the manu- 
script of a forthcoming book on Gov- 
ernmental Intervention in Hawaiian 
Labor Disputes. The work has been 
aided by a subvention by the Co- 
lumbia University Council for Re- 
search in the Social Sciences. 





government, acting through the Federal 
Mediation and Conciliation Service. Nor 
were the interventionary repercussions of 
the dispute limited to the foregoing. Ef- 
forts of Hawaiian concerns to do business 
in the face of the strike extended to the 
mainland, precipitated picketing by Hawaiian 
longshoremen and by sympathetic members 
of ILWU mainland locals on the docks 
in San Francisco and Los Angeles, Cali- 
fornia, and The Dalles, Oregon. These 
picketing activities, in turn, precipitated, in 
California, unfair-labor-practice charges un- 
der the Taft-Hartley Act and the issuance 
of an ancillary injunction. In Oregon, they 
resulted in successful suits for injunctive 
relief by the Hawaiian Pineapple Company 
and, later, by the Port of The Dalles.’ 


Finally, beginning in mid-May and running 


into July, pressure for legislative action 
was exerted in the federal legislature in 
which no less than five bills concerned with 
ways and means for dealing with the 


Hawaiian strike situation were (unsuccess- 
fully) introduced, on one of which hearings 
were held in mid-July before the Senate 
Committee on Labor and Public Welfare.* 
The parties directly involved were the 
Hawaiian longshore locals of the ILWU 
and seven Hawaiian stevedoring companies. 
Contracts between the parties severally had 
been entered into, effective in March, 1948, 
expiring in March, 1950, but providing for 
wage reopenings in March, 1949.° In Jan- 
uary, 1949, the union invoked the wage- 
reopening clause. At the first meeting of 
the parties on February 1, the union re- 
quested a wage increase of 32 cents an hour 
over the existing rate of $1.40 per hour.® 
At a further meeting on February 28, the 
seven companies offered a wage increase of 
eight cents an hour, based on cost-of-living 
changes. It was the position of the com- 
panies that, apart from cost-of-living changes, 
the appropriate criterion for wage deter- 
mination should be the wage prevailing in 
the territory.’ Soon after the meeting of 
February 28 a strike vote was taken and 
the union’s officers, authorized by a nine- 
to-one vote, set a strike date. At a meeting 
of the parties on March 21, the companies 
were notified that a strike date had been 
set for April 15. At the same time the union 
submitted a “counter-proposal as a package 
for (a) extension [of] contract to June 15, 
1951; (b) grant the 32-cent demand or 
arbitrate; (c) re-opening of wages June 15, 
1950, and arbitrate if no agreement.”* This 





®* The suits were ‘‘successful"’ tn the sense, at 
least, that the petitions were granted and in- 
junctive relief allowed. That other interven- 
tionary devices were no more successful appears 
from a paragraph in the report on the dispute 
by the Federal Mediation and Conciliation Serv- 
ice: ‘‘Arbitration as a method for resolution of 
the issue was proposed and rejected. A fact- 
finding board as a means toward settlement 
was proposed and rejected. An emergency 
board was appointed by the Territorial Gov- 
ernor under territorial law. The recommenda- 
tion of this board was rejected. Consideration 
was given to this situation by members of the 
United States Senate Committee on Labor and 
Public Welfare. The Director of the Service 
personally interceded and held conferences with 
the parties. Despite all these efforts and a 
special act by the Hawaiian Legislature author- 
izing seizure of the companies by the Governor, 
the strike continued until an agreement was 
reached in direct negotiations by the parties.'’ 
(Second Annual Report, at p. 31.) 

* United States Senate Hearings, 1949. 

5 The seven contracts were substantially iden- 
tical. A typical contract (the one between 
ILWU and Mahukona Terminals) is reproduced 
in United States Senate Hearings, 1949, at 

. 209. 

***The wage demands were based upon a de- 
sire for parity cr a nearer approach to parity, 
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with rates for similar work on the west coast."’ 
—(Second Annual Report, Federal Mediation 
and Conciliation Service, at p. 31.) The Pacific 
coast rate in 1949 was $1.82. 

The account of prestrike developments given 
in the text has been gleaned from the ‘‘Chron- 
ology of the Dispute,’’ set out in Appendix E 
of the Report and Recommendations of the Gov- 
ernor’s Emergency Board, dated June 28, 1949 
(In re Labor Dispute between Ahukini Terminal 
Company, Castle and Cooke Terminals, Ltd., 
Mahukona Terminals, Ltd., Hilo Transportation 
and Terminal Company, Kahului Railroad Com- 
pany, Kauai Terminals, Ltd., and McCabe, 
Hamilton and Renny Company and International 
Longshoremen’s and Warehousemen’s Union, 
Local 135, Units 1 and 2, Locals 136, 137 and 144, 
Unit 11.) The board's repoft, sometimes re- 
ferred to herein as ‘‘Emergency Board Report,"’ 
is reproduced in full, with notes and appendices, 
in United States Senate Hearings, 1949, at pp. 
20-39. 

’**The companies argued . that 
any adjustment given to these employees must 
be measured in terms of the ‘community pat- 
tern’ and must be considered in the light of the 
local labor market.'' (Emergency Board Report, 
in United States Senate Hearings, 1949, at 
p. 27.) 

*Emergency Board Report, Appendix E, 
United States Senate Hearings, 1949, at p. 38. 
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proposal was rejected. On March 31 the 
parties met again but made no progress. 
In mid-April, an impasse having been reached 
and a strike threatened, it appears that the 
Federal Mediation and Conciliation Service 
intervened and on April 14 the union ad- 
vised the conciliation service that it had 
extended the strike deadline to midnight, 
April 30. Five days before that new strike 
deadline, the Governor approved Act 73, 
which had been passed by the legislature 
two days before the first strike deadline of 
April 15. The new statute, which 
be effective upon approval, made it “un- 
lawful for any person, singly or in concert 
with others, by the use of force or violence, 
or threat... [thereof] directed against any 
other person or any member of his house- 
hold or against his property: (1) wilfully 
to prevent or attempt to prevent such per- 
son from engaging in any lawful work or 
occupation; or (2) wilfully to prevent or 
attempt to prevent such person from 
lawfully entering or leaving any public or 
private place; or (3) wilfully to prevent... 
such person from exercising any other 
lawful right.” Violation was made a mis- 
demeanor, with provision for fine or im- 
prisonment, or both.’ The timing of this 
enactment seems not merely coincidental; yet 
this writer has been assured by ene who 
was at the time on the staff of the Hawaii 
Employers’ Council: (1) that the council 
did not, even in the latter part of April, 
believe that there would be a strike and 
(2) that it was not believed in council 
circles that the legislature anticipated a 
strike. The attorney for the seven com- 
panies was to assure the Senate Committee 
in Washington a few weeks later that they 
“had no idea the strike would take place.” ” 


was to 


During the last half of April, it is re- 
ported, there were “continuous” sessions 
with a federal conciliator who appears to 


have suggested arbitration,” but reported 


no progress.” On April 30, the companies’ 
offer was increased from eight cents to 
12 cents, “in an effort,” according to theis 
attorney, “to prevent the strike.’”™ This 
offer was rejected by the union, There- 
upon the conciliator proposed arbitration, 
which, presumably accepted by the union, 
was rejected by the seven companies. 

Negotiations were not suspended when 
the strike went into effect at midnight Sat- 
urday, April 30. The “parties used all of 
Sunday and Sunday night in a continued 
effort to find some avenue of.agreement.” * 
Except for a meeting on May 4, the parties 
evidently did not get together again until 
May 17 (the day after Delegate Farrington 
introduced in the United States House of 
Representatives the first of a series of four 
bills designed to deal with the Hawaiian 
crisis), when they met with the Governor, 
who was instrumental in bringing about 
resumption of negotiations, which were re- 
sumed and continued for four days without 
result. On May 23 there was a_ second 
meeting with the Governor, but there was 
no progress. The parties met with Acting 
Governor Long the next morning, and with 
each other during the afternoon, and again 
reported “no progress.” ” 


course of the strike the 
unions made conditional offers to unload 
food and feed cargoes. It was agreed that 
government cargo, mail, livestock, refriger 
ated cargo and other perishables were to be 
unloaded by the regular gangs of long- 
shoremen, working under prestrike condi- 
tions and at the prestrike basic rate of 
$1.40. The unions proposed “to perform 
stevedoring work during . [the] strike 
at the old rate of $1.40 per hour if they 


Early in the 





* Session Laws of Hawali, 1949, Ch. 276A. 


% James P. Blaisdell, United States Senate 
Hearings, 1949, at p. 89. 

11 So reported by Mark Periman, citing Hono- 
lulu Star-Bulletin, April 14 and 15 and May 1, 
1949. (Unpublished manuscript on Honolulu 
Stevedoring Industry.) A week later a second 
federal conciliator arrived in Honolulu. Dr. 
Perlman states that the companies’ increase 
in their wage offer was made ‘‘some minutes 
before the strike was to commence.”’ The attor- 
ney for the seven companies was later to state 
to the Senate committee that before 1949 there 
never had been ‘‘any general dock strikes in 
Hawaii. Nor [fhe added] any arbitrations of 
negotiable issues.'’ United States Senate Hear- 
ings, 1949, at p. 66. 

12 Brooks, work cited at footnote 1, p. 191. It 
does not appear that there was intervention, at 
any rate at the prestrike stage, by the terri- 
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torial labor department. Its Annual Reports for 
1948-1949 and 1949-1950 make brief mention of 
the strike but there is no intimation of inter- 
vention by the department at any time. In due 
course, the department doubtless recommended 
to the Governor the appointment of an emer- 
gency board. It also ‘‘made available to the 
[emergency] Board copies of its Manual for 
Mediation and Emergency Boards, and offered 
its services to the Board, as needed."’ Emer- 
gency Board Report, United States Senate Hear- 
ings, 1949, at p. 20, n. 3. 

% Testimcny of James P. Blaisdell, 
States Senate Hearings, 1949, at p. 57. 

4 See footnote 13. 


% Emergency Board Report, in United States 
Senate Hearings, 1949, p. 22. 

1° Brooks, work cited at footnote 1, at p. 192, 
quoting employers’ press release dated May 2, 
1949. 


United 
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were guaranteed by an escrow agreement 
that they would receive at... [its] con- 
clusion . . . any additional wage . . . not 
exceeding thirty-two cents per hour for the 
work performed, that should finally be 
agreed to .. . through collective bargain- 
ing, or, in the event no such agreement 
could be reached, to submit the wage issue 
to . . . arbitration.”** Some agreement evi- 
dently was reached since “by the end of 
June five relief ships booked by the Gov- 
ernor’s Emergency Food Committee had 
arrived.” ™ 


The union evidently was able to work out 
escrow wage arrangements with a large 
number of small independent shippers, in- 
cluding some barge owners. It is said that 
foodstuffs were loaded on barges in Oak- 
land, California, and other Pacific coast 
ports and towed to Hawaii by tugs. When, 
in September, shortly before the end of the 
strike, the federal maritime commission 
had occasion to hold hearings on the ques- 
tion whether certain independent operators 
of barges and other “splinter fleet” craft 
between Hawaii and the West Coast were 
failing to file rate schedules in violation of 
the Intercoastal Shipping Act, evidence be- 
fore it brought out the fact that the ILWU 
had been “countenancing the barge opera- 
tions because .. . the striking longshoremen 
were doing the unloading under an agree- 
ment by which they received $1.40 per hour 

.. with the difference between that [rate] 
and their $1.72 strike demand held in escrow 
pending settlement.” ” 


Also, early in the strike the unions were 
prompted, by an arbitration award made 
in San Francisco on June 9, to make another 
suggestion as to arrangements for the un- 
loading of strike-bound food and feed car- 
goes. The award was made by Mr. Sam 
Kagel under a contract between the Pacific 





Hawaii was the first jurisdiction in the 
United States to adopt fully the rec- 
ommendations of the American Bar 
Association with respect to require- 
ments for admission to the bar. As 
might be expected, it has a bar of 
high standing and ability—Senate 
Report No. 1928, Eighty-first Con- 
gress, Second Session. 





American Shipowners Association and the 
Pacific Coast Marine Firemen, Oilers, Water- 
tenders and Wipers Association. The case 
turned on the refusal of members of the 
Marine Firemen’s Association—crew mem- 
bers of the (Matson) .S. S. Hawaiian Builder, 
which arrived in Port Allen, Kauai, on May 
1—“to sail the vessel unless the lines were 
handled by union men. This condition was 
not met and the ship did not sail.”” The 
Matson Navigation Company, bringing the 
complaint before the arbitrator, asserted 
that “the Union is in violation of the con- 
tract in refusing to man and sail the S. S. 
Hawaiian Builder.” The agreement, said the 
arbitrator, “provides that there shall be no 
strikes, lockouts or stoppages of work,” but 
that “there is nothing specific in the agree- 
ment concerning the observance or non- 
observance of picket-lines.” He went on to 
suggest that the agreement not to strike 
was not necessarily absolute and quoted em- 
ployer testimony at the hearing before him 
to the effect that ‘no-strike clause is un- 
qualified except insofar as men cannot be 
required to work under conditions which 
are unsafe.” For specific reasons not neces- 
sary to be detailed here the arbitrator con- 
cluded that “unsafe conditions” existed and, 
therefore, that the union had not violated the 
contract." It may be worth noting that al- 





™ This statement of the unions’ offer, resting 
on evidence adduced in a suit for injunction 
which the unions were to bring in the United 
States District Court in August, appears in 
Chief Judge Metzger’s opinion upon an inter- 
locutory motion for temporary injunction. The 
opinion goes on to say: 

“This escrow offer was, so far as any evidence 
shows or indicates, open to to all ships and 
shippers and was specifically made with respect 
to continuing operations of Matson Navigation 
Company’s largest steamer, the 8. 8. Lurline. 
Numerous shippers accepted the offer and, to 
the extent that nautical craft was available to 
them and could be brought into service under 
such escrow agreements, received oversea 
freight. Union stevedores have also worked at 
pre-strike rates all Army and Navy cargo on 
United States ships and volunteered and did 
work at pre-strike rates on all relief ships.’’ 
(Longshore and Allied Workers of Hawaii, Local 
136, of the International Longshoremen’s and 


Warehousemen’s Union v. Tsukiyama, 17 LABOR 
Cases { 65,367 (DC T. H.)). 
* Brooks, work cited at footnote 1, at p. 207, 
quoting Honolulu Star-Bulletin, June 29, 1949. 
”% Special San Francisco dispatch, dated Sep- 
tember 13, 1949, by Lawrence F. Davies, printed 
in the New York Times, September 14, 1949. 
%*JIn the Matter of a Controversy Between 
Pacific American Shipowners’ Association .. . 
and Pacific Coast Marine Firemen, Oilers, 
Watertenders and Wipers Association .. . 
“Involving union’s refusal to sail certain vessels 
of Matson Navigation Company in Hawalian 
Islands, etc."’ Referee’s award, June 9, 199, 
‘‘in arbitration proceedings pursuant to Section 
11 (d) of current collective bargaining agree- 
ments between the parties.’’ The full text of 
the award (evidently otherwise unreported) 
appears in The Marine Fireman, June 17, 1949. 
71 See footnote 20. It does not appear that any 
question was raised, in connection with the 
episode of the Hawaiian Builder, as to whether 
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though the arbitrator determined that the 
union had not violated the agreement in the 
case before him, his award is not authority 
for the proposition that, in the absence of 
unsafe conditions, it is no violation of an 
agreement containing a no-strike-no-stop- 
page provision, for union members to refuse 
to cross picket lines.” 


Taking its cue, therefore, from the Kagel 
award, the ILWU, on June 11, addressed a 
memorandum to the seven companies, in 
which it offered “to unload all food and feed 
from all ships now in Hawaii harbors” 
provided the employers show their good 
faith by (1) “recognizing the ... [Kagel 
award] just issued which states that the 
Hawaii longshoremen are engaged in a legal 
strike and that the are 
within their rights to refuse to sail ships 
behind the picket line of the Hawaii long- 
shoremen and to refuse to stay on board if 
any attempt is made to work with strike- 
breakers”; (2) giving “to the seamen who 
have been discharged from these ships their 
jobs back and rehire the crews”; (3) giving 
“to the seamen... guarantees... that they 
will not be asked to sail, or work with 
strikebreakers behind the picket line of the 
Hawaii longshoremen”; and (4) assuring 
“the union that no attempt will be made 
to work cargo with other than ILWU long- 


seafaring unions 


shoremen, through agreement with the 
union.” * 

On June 13, 1949, the chairman of the 
stevedoring companies’ negotiating com- 
mittee replied: “We accept your offer to 
unload all food and feed already declared 
essential by the Governor’s emergency food 
committee . provided you mean to un- 
load the ships without ‘ifs’ and ‘buts’ in- 
volving non-stevedoring matters over which 
we have no control . . . [and we] would 
not use any but the normal pre-strike work 
gangs operating under pre-strike wage and 


working conditions.” * 


Beginning in the last week in May and 
running to mid-July a series of interven- 
tionary expedients were suggested. They 
emanated for the most part from govern- 
mental sources, rather than from either of 
the parties to the dispute. The first of them 
was a proposal, made jointly on May 26 by 
the Governor of Hawaii and two commis- 
sioners of the Federal Mediation and Con- 
ciliation Service, and evidently inspired by 
instructions from Cyrus S. Ching, iis direc- 
tor,” te create a three-man fact-finding 
board, “to investigate the controversy” and 
to be set up in the following manner: 

“Within 5 days 
is to designate a person to serve as a mem- 


each of the parties 





(Footnote 21 continued) 

the ILWU had violated the so-called antiboycott 
provisions (Sec. 8 (b) (4) (A)) of the Taft- 
Hartley Act. That question was raised by Mat- 
son as to another of its ships later on in the 
course of the strike. 

72See footnote 20. The marine firemen’s 
union headlined its reproduction, in The Marine 
Fireman, of the text of the award: ‘‘Union can't 
be forced to act as strike-breaking agency.”’ 
At about this same time, the marine firemen’s 
union and the marine cooks’ and stewards’ 
union, ‘‘in view of the uncertain longshore situ- 
ation prevailing in the Hawaiian Islands,” 
agreed with the Matson Navigation Company to 
attach the following as a rider to their con- 
tracts: 

‘1. The Steamship Lurline on her current 
voyage from San Pedro to Honolulu shall pro- 
ceed on her scheduled departure. 

“2. On arrival at Honolulu, if mutually sat- 
isfactory arrangements can be made with the 
Longshore and Allied Workers of Hawaii, 
passengers and baggage shall be discharged. 

“3. The crew shall not be required to sail 
the Lurline from behind the longshore picket 
line without first obtaining written approval of 
such sailing from the Longshore and Allied 
Workers of Hawaii. 

“4. In the event that the Steamship Lurline 
is delayed at Honolulu, the crew of the Steam- 
ship Lurline shall be paid regular wages and 
overtime and be provided with the usual room 
and board on the vessel. 

‘5. Should written approval to sail the Steam- 
ship Lurline from behind the picket line not be 
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forthcoming from the Longshore and Allied 


Workers of Hawaii, as provided in ‘3’ above, 
the company shali have the option of: 

‘‘(a) Retaining men aboard at wages, 
usual room and board on the vessel; or, 

“‘(b) Retaining skeleton crew aboard to main- 
tain steam for the safety of the ship, and 
providing the balance of the crew with wages, 
plus room and board ashore as mutually agreed 
between the company and the union; or, 

““(c) Retaining skeleton crew aboard for the 
safety of the ship, and providing balance of 
the crew with airplane transportation, wages, 
and subsistence to either San Francisco or Los 
Angeles as they may select 

* The company shall not require the crew 
to perform other than customary  work.”’ 
(United States Senate Hearings, 1949, at p. 166.) 
The rider, which bears no date, is inserted, as 
ILWU ‘Exhibit No. 14.”’ 

** The ILWU proposal was attached to a letter, 
Gated June 11, 1949, from the chairman of its 
Territorial Strike-Strategy Committee of ILWU 
Local 136 to the longshore industry negotiating 
committee. (United States Senate Hearings, 
1949, at p. 164.) 

* United States Senate Hearings, 1949, at p. 
165. (Union Exhibit No. 13.) 


* So reported by Perlman at p. 14 of work 
cited at footnote 11, citing Honolulu Star- 
Bulletin, May 25, 1949. Perlman cites the Star- 
Bulletin of May 15 as having reported Mr. Peter 
Seitz, general counsel to the Federal Mediation 
and Conciliation Service, ‘‘as saying that the 
strike should be settled locally.”’ 


plus 
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Hawaiian Pineapple Company Photo 


The dictionary calls the pineapple 
‘an agavelike tropical bromeliace- 
ous plant with rigid, spiny-margined. 
recurved leaves and a short stalk 
with a dense oblong head of small 
abortive flowers.'’ Despite that un- 
wieldy definition, the delicious fruit 
is so enjoyed by millions that ingen- 
ious, although clumsy-looking, con- 
trivances like the one shown here are 
hard put to keep up with the demand. 





ber of the board. The designation is to be 
filed in writing. The person designated by 
the employers is not to be an officer or di- 
rector of any company which is a party to 
the dispute or other person normally acting 
in an official capacity with any such com- 
pany, and the person named by the em- 
ployees is not to be an employee of any 
company which is a party to the dispute or 
a representative of such employees. The 
two persons so appointed shall within 3 
days select an impartial person to serve 
with them on the board. In the event the 
two members so designated fail to agree 
upon the third member of the board within 


the time herein specified, the Governor shall 
within two days thereafter appoint the third 
member. The third member of the board 
whether selected by the other two members 
or by the Governor, shall act as chairman.” 

The proposed board was to investigate 
the controversy, and within ten days to 
make findings of fact and “recommendations 
to the parties as to how it may be resolved.” 
It was proposed further that “work be 
resumed immediately and continue pending 
receipt of the board’s report and for a 
period of at least ten days thereafter.” ™ 

On the day after its submission, Castle 
and Cooke Terminals, Ltd. (the largest of 
the seven companies), announced in a notice 
to its employees that it was accepting the 
foregoing proposal. An identical notice was 
sent to its employees by the Kahului Rail- 
road Company and, apparently, all of the 
seven companies followed suit.” The union 
submitted the proposal to the membership 
of at least one of its locals, Longshore and 
Allied Workers of Hawaii, Local 136. On 
June 1 the union advised the Governor “that 
1584 ballots were cast [and] that 1503 mem- 
bers voted against” the fact-finding pro- 
posal.” Apart from the sentiments of its 
membership, the union officials disliked the 
fact-finding proposal for other-reasons. 

One of them is pointed out in the report 
of the emergency board which the 
ernor was to appoint a couple of weeks 
later: 


Gov- 


“The union indicated [said the emergency 
board] that it might accept [the jointly 
proposed fact-finding panel] .. . if the 
companies would ... [agree in advance to] 
accept the recommendations . .. when made. 
This the companies refused to do on the 
ground that a prior commitment to accept 
would be tantamount to accepting arbitra- 
tion by a third party. The [emergency] 
Board is of the opinion that there is no 
obligation for it to resolve whether and to 
what extent arbitration proceedings differ 
from board recommendations which the 
parties agree to accept in advance of the 
recommendations. The Board has ruled 
that the question of arbitration is not prop- 


29 


erly before it. 





% From joint letter dated May 26, 194S, from 
the Governor and the Federal Mediation and 
Conciliation Service to the International Ware- 
housemen’s and Longshoremen's Union. Repro- 
duced as Union Exhibit No. 7 in United States 
Senate Hearings, 1949, at p. 166.) 

27 United States Senate Hearings, 1949, at p. 
166, (The Castle & Cooke notice was filed by 
the union as its Exhibit No. 15 in United States 
Senate Hearings, 1949, at p. 166.) 
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* The union's letter to the Governor is its 
Exhibit No. 9. A copy’ of the “official ballot’’ 
is Exhibit No. 8. (United States Senate Hear- 
ings, 1949, at pp. 162-63.) 

* Report and Recommendations of the Gov- 
ernor’s Emergency Board. (United States Senate 
Hearings, 1949, at p. 25, n. 13.) The matter 
quoted appears as n. 1 on p. 17 of the original 
mimeographed report. 





April, 1953 e Labor Law Journal 








The opposition by the companies to the 
union’s proposal that the wage terms of the 
contract be decided by arbitration rested, 
at least in part, on the contention that on 
the West Coast such reliance upon arbitra- 
tion had tended to discourage collective 
bargaining. The contention has some merit. 
One Congressional committee, after investi- 
gating the West Coast situation, said: “It 
is abundantly clear that, despite the num- 
ber of ‘agreements’ reached over the 
years, the changes in working condi- 
tions have been largely achieved by Govern- 
ment directive, or [by action] outside 
the contract.” ” 

The other reason for the union’s opposi- 
tion to the joint proposal was that it in- 
volved procedure which, in the likely event 
that the parties should be unable to agree 
upon the third or “neutral” man, would 
leave designation of him to the Governor, 
whom the union considered unfair to organ- 
ized labor. This, certainly, was the position 
of Harry Bridges, the union’s president. 
This view was to be strongly set forth by 
Bridges a few weeks later in the course of 
testimony before a Congressional committee 
to whom he stated flatly that the union 
would not let the Governor arbitrate the 
dispute “because [he said] we have enough 
evidence to show that the Governor wants 
to break up this union ... I have got docu- 
ments here to show he [the Governor of 
Hawaii] has worked with people inside the 
union, doing his best to wreck our union. 
Why should we have any confidence in a 
board appointed by a Government official of 
that kind? There is no confidence by 
the workers that are involved here in any 
board appointed by the Governor.” 


‘1 


As soon as it became obvious that the 
joint proposal had been rejected, the two 
federal conciliators, on June 3, came for- 
ward with the proposal that the 
agree to acceptance of [a] wage 


“parties 
figure to 

” Labor-Management Relations, West Coast 
Maritime Industry, Report of the Joint Com- 
mittee on Labor-Management Relations, 80th 
Cong., 2d Sess., 1948, at p. 15 of the committee 
print.) 

3t United States Senate Hearings, 1949, at pp 
106-107. A few minutes later, however, Bridges 
intimated that, although the union membership 
might veto it, he would recommend arbitration 
by a board appointed by the Governor. But 
he added: ‘‘I am saying that knowing a board 
appointed by the Governor would not 
the type of people that would 
give the union a fair break." 
113.) 
* Emergency Board Report, United States 
Senate Hearings, 1949, at p. 38. It appears that 
the proposal of the conciliators embodied the 
alternate suggestion that the parties ‘‘agree 


contain 
be inclined to 
(United States Senate Hearings, 1949, at p 
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be named by [the] conciliators.”. This was 
rejected by the companies as amounting to 
an arbitration proposal.” The next day the 
union cabled President Truman: 
“Federal conciliators assigned to Hawaii 
longshore strike have been told by em- 
ployers ‘we will not accept the services of 
a third party if we have to agree in ad- 
vance to a decision even if the third party 
were composed of President Truman, Gen- 
eral MacArthur, and Cyrus Ching.’ And, 
further, ‘We will not accept you two if we 
must agree in advance to accept decision, 
even if we were told in advance you would 
only recommend 8 cents.’ Companies have 
offered 12 cents. This proves union charge 
employers are out to smash unionism in 
Hawaii. We request you immediately cause 
investigation of longshore strike and all 
labor relations in Hawaii.” ™ 

Ten days later the union made a fact- 
finding proposal which, for a change, in- 
volved no governmental agency whatever, 
although it did involve the author of the 
Kagel award. The union proposed that: 

“1. The union and employers shall 
agree to immediate fact finding which shall 
be completed within 5 days. The fact 
finding panel, which shall make recommen- 
dations for the settlement of the strike, shall 
be made up as follows: The employers 
shall designate one member of the panel, 
the union shall designate one, and the third 
shall be Mr. Sam Kagel, of San Francisco 

“2. Both parties shall be free to accept or 
reject the report and recommendations of 
the fact-finding panel.” ” 

This proposal was rejected by the com 
panies, the chairman of whose negotiating 
committee advised the chairman of the 
union’s strike strategy committee that “you 
cannot expect us to subscribe to an arrange 
ment which in effect would give the union a 
choice of out of three 
fact-finding panel.” * 


two members of a 


to third party selected in some other fashion 
and to accept the findings of such third party 
(Union Exhibit No. 10: “Proposal of Con- 
ciliators .”’ United States Senate Hearings, 
1949, at p. 164.) 

*% United States Senate 
164 (Union Exhibit No. 11) 

*%* United States Senate Hearings, 
168-169 (Union Exhibit No. 23) 

% Letter, dated June 16, 1949, reproduced as 
Union Exhibit No. 28. United States Senate 
Hearings, 1949, at p. 170. On the preceding day 
the union’s chairman had written to the com- 
panies’ chairman: ‘‘We anticipated you would 
accept Mr. Sam Kagel ag the third member 
of the fact-finding panel.’’ (Letter of June 15 
1949, Union Exhibit No. 25, United States Sen 
ate Hearings, 1949, at p. 169.) 


Hearings, 1949, at p 


1949, at pp 
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On June 15, the day on which the union 
presented its fact-finding proposal, the terri- 
torial government intervened alone. The 
Governor appointed a five-man emergency 
board, “to report, with its recommenda- 
tions,” within one week.” Later the board’s 
time was extended to June 29. The board 
met with the parties on June 16 and during 
the week following held public hearings. 
The ILWU, through Mr. Goldblatt, vigor- 
ously objected to the severe time limitations 
under which the record had to be made. 
“To call it fact-finding,” he said, “is a 
weird stretch of the imagination.” He sug- 
gested that “it more closely resembles 
mediation.” On June 24 the parties met 
with the Governor for the third time, after 
which they resumed negotiations. On June 
27 the emergency board filed its report 
with the Governor.” 

The board’s principal recommendations, 
which were unanimous, were that a “wage 
adjustment be granted by the employers in 
the amount of fourteen cents on the basic 
hourly rate...” ” and that the “strike be called 


off immediately with acceptance by the par- 
ties of the recommendations of this Board.” ® 


finally, made a “supplementary 
recommendation” to the Governor, looking 
toward the “long-term industrial peace 
[which] should be an immediate objective” 
and designed to aid in the development of 
“a mutuality of understanding between 
labor and management and an appreciation 
and recognition by each for [sic] the rights 
and responsibilities of the other.” To fur- 
ther these ends the board recommended 
“the establishment of a special community 
committee to study the problems of labor 
and management in Hawaii and to make 
recommendations to the Governor and to 
the community at large for the solution of 
basic problems involved.” Among the mat- 
ters suggested as appropriate for the con- 
sideration of the suggested “community 
committee” were the processes of collective 
bargaining, the process of arbitration and 
“needs for legislative action, including 
strengthening of the laws relative to arbi- 
tration and the orderly settlement of labor 
disputes.” “ 

The board’s recommendations, submitted 
on June 27, were rejected by the union or 
June 30“ and on July 1 accepted by the 


The board, 





* The Governor’s order appointing the board 
appears in Emergency Board Report, Appendix 
A, United States Senate Hearing, 1949, at p. 35. 
In appointing the board the Governor invoked 
Section 4115, Ch. 71, Revised Laws of Hawaii, 
1945. As elsewhere noted, the Hawaii Public 
Utility Labor Act of 1949, which went into effect 
four days after the dock strike began, was 
deemed inapplicable to that strike. Such appli- 
cability was made even more questionable by an 
amendment of Sec. 4701 of the Public Utility 
Act (passed April 30 by the 1949 regular session 
and made effective May 23), which excluded 
warehousing and storage and water transporta- 
tion from the definition of public utility. The 
provision of law under which the Governor acted 
(Sec. 4115) was a part of the act which cre- 
ated the territorial Department of Labor and 
Industrial Relations—a provision having applica- 
tion to territorial industry generally. The sec- 
tion says nothing about recommendations, 
simply speaking of ‘‘an emergency board of 
disinterested persons to investigate and report 

" The 1949 emergency board consisted 
of five persons, all of whom were ‘‘disinterested 
persons" in the common-sense meaning of those 
words, being associated with territorial agen- 
cles: administrative, judicial or educational. 
Before hearings before the emergency board 
began, the union made a ‘‘proposal for the im- 
mediate termination of the strike.’’ Its proposal 
was that “the union and the employers shall 
agree now to accept the recommendations of 
the Fact-Finding [that is, the Governor’s emer- 
gency] Board."’ This proposal was rejected 
by the employers. They considered that it 
amounted to compulsory arbitration. They ad- 
vised the union that ‘‘your proposal to turn the 
governor's emergency procedure into arbitration 
is hereby rejected."' (Letter, dated June 16, 
1949, reproduced as Union Exhibit No. 28, 
United States Senate Hearings, 1949, at p. 170.) 
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* Report of pene Before Emergency 
Fact-Finding Board (mimeographed), at pp. 
49-50. 

® Emergency Board Report, 
United States Senate Hearings, 1949, at p. 38 

%* The wage adjustment proposed was ‘‘to be 
effective upon the date the employees returned 
to work, except that eight cents of the wage 
adjustment shall be retroactive to March 1, 1949 
The board did not make clear exactly how it 
reached the conclusion that a 14-cent increase 
would be equitable. 

Brooks says of the board’s recommendations: 
“It was obvious to the employers that the Board 
had failed, that 14 cents was too low ever to 
bring settlement and that the Board had grossly 
misjudged the relative bargaining strengths of 
the parties. From the beginning, the employers 
would have been willing to settle for 15 cents. 

He adds in a footnote: ‘‘Throughout 
the month of May 1949 it had been common 
chitchat at cocktail parties in Honolulu that 
the longshore industry would jump at 15 
cents. The members of the Board, how- 
A apparentiy did not move in the 
most informative cocktail-party circles."" (Work 
cited at footnote 1, pp. 197, 317-318.) 

“ Emergency Board Report. The report also 
is reproduced in United States Senate Hearings, 
1949, at pp. 20-38. (The recommendations ap- 
pear at p. 34.) 

“The board’s ‘‘supplementary recommenda- 
tions’’ evidently sank without a trace. 

# “In the face [according to the attorney for 
the seven companies] of urgings upon both sides 
for acceptance from the President of the United 
States, the Secretary of the Interior, the Gov- 
ernor of Hawaii, Hawaii's Delegate to Congress, 
and various Hawaiian civic groups.'’ Statement 
of James P. Blaisdell, representative of seven 
Hawaiian stevedoring companies, in United 
States Senate Hearings, 1949, at p. 69. That 
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The granting of statehood to Hawaii 
is in harmony with the traditions of 
American Government; further post- 
ponement is a repudiation of our 
principles and traditions as em- 
bodied in the Declaration of 


Independence and the Federal Con- 
stitution.—Former Secretary of the 
Interior Julius A. Krug, 1947. 





companies.“ Thus at the end of the second 
month of the strike the controversy was as 
far from being resolved as ever. The dis- 
puting parties repeatedly had been exposed 
to the process of mediation—by the Gov- 
ernor and by the Federal Mediation and 
Conciliation Service—without success. They 
also had been exposed to the fact-finding 
process—also without success. There had 
been no exposure of them to the arbitral 
process, although it had been urged re- 
peatedly, because the companies would not 
agree to it. In the next months the terri- 
torial and federal courts, the territorial 
legislature and the labor committee of the 


United States Senate were to have their 
fling, with repeat performances by the Gov- 
ernor of the territory and the Federal 
Mediation and Conciliation Service.“ 


Meanwhile, from and after May 1, com- 
merce in the port of Honolulu had been 
seriously crippled. However, military car- 
goes, representing most of the business done 
by the important stevedoring firm of McCabe, 
Hamilton and Renny, were worked through- 
out the strike.” The commerce to and from 
the out-ports was similarly crippled. Hard- 
est hit of all was the ocean traffic between 
Hawaii and the Pacific Coast, especially 
San Francisco. Since the ILWU was in 
practically complete control of both Pacific 
Coast and Hawaiian ports, shipping in both 
directions between that coast and Hawaii 
was much more seriously affected than was 
shipping to the East Coast, west to the Orient 
or southwest to Australia. Even the latter 
routes were affected, however, because of the 
refusal of Hawaiian longshoremen to load the 
ships. Such refusal was general as to ships in 
Hawaiian ports and on the Pacific Coast as to 
ships inbound from, or outbound to, Hawaiian 
ports. Two months after the strike began 





(Footnote 42 continued) 

there were such ‘‘urgings’’ was indicated, appar- 
ently, in contemporaneous press dispatches. 
Perlman, in the work cited at footnote 11, 
refers, for example, to the Star-Bulletin, of 
June 30, 1949, and was confirmed by Bridges, 
who later remarked to the Senate committee: 
“Why, everybody under the sun was recom- 
mending that the union take that fact-finding 
board's decision.’’ (United States Senate Hear- 
ings, 1949, at p. 140.) The emergency board 
later was characterized by the ILWU as “‘hand- 
picked and wired for sound.’’ (Report of the 
Officers to the Ninth Biennial Convention of the 
ILWU, Honolulu, 1951, Part I, at p. 4.) The 
following entry appears at pp. 9-10 of ILWU's 
“Complaint for injunction {ete.]"’ filed 
in the record in the case cited at footnote 17: 
“On July 2nd plaintiff unions voted to reject 
the recommendation of 14-cent increase 

by a vote of 1467 to 149.”’ 

* Brooks, work cited at footnote 1, at p. 197, 
reports that there was a night session (evidently 
on June 28) of the Board of Governors of the 
Hawaii Employers’ Council, at which Alexander 
Budge, president of Castle and Cooke, urged 
acceptance of the recommendations on the 
ground that otherwise the federal government 
would intervene. 

“ Reference has been made to Act 73, passed 
April 25, five days before adjournment of the 
regular 1949 session of the territorial legislature 
and the beginning cf the strike. Shortly before 
adjournment the legislature adopted Joint Reso- 
lution 17 (approved May 5, 1949), the operative 
portion of which ran as follows: 

“That the Congress of the United States of 
America be, and it hereby is, requested to 
enact legislation similar, in principle, to the 
Federal Railway Labor Act for the prompt and 
orderly settlement of labor disputes between 
employers, on the one hand, and maritime em- 
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ployees on ships engaging in commerce between 
ports of the [continental] United States and 
ports of the Territory of Hawaii and harbor 
workers in said ports, on the other hand, to the 
end that such commerce will not be stopped or 
curtailed."’ (Extension of Remarks of J. R. 
Farrington in House of Representatives, May 
17, 1949. Congressional Record, Vol. 95, Part 
14, Appendix, at p. A 3031.) 

On May 16, Delegate Farrington introduced 
in the House a bill of the sort evidently desired 
by the territorial legislature. It was H. R. 4687 
and was to be the first of a series of bills 
sponsored by the delegate. The inclusion of 
both Act 73 and Joint Resolution 17 in the 
legislative grist of the period between the 
original and the final strike dates makes it 
scarcely credible that the legislature did not 
expect a strike. 


* Reporting that ‘‘the strike was reasonably 
complete,’’ Perlman notes (citing contemporane- 
ous dispatches in the Honolulu Star-Bulletin) 
that the ILWU “resumed working military 
cargo after a short delay’’ and also ‘‘unloaded 
some perishable food products that were in port 
or at sea’’ when the strike began and that ‘‘the 
AFL crew of the Isthmian Line’s freighter 
Steel Designer, sailed their ship out on May 
5th.’ (Work cited at footnote 11.) But the 
New York Times on July 31 reported that the 
Isthmian S. S. Company's Steel Flyer had sailed 
from Hawaii on July 29 and that it was the 
‘first ship of any line to leave the islands since 
the strike started.’’ More than a month later 
the New York Times, on September 8, printed 
a Honolulu dispatch saying: ‘‘The first Matson 
ship was being loaded here today since the 
Hawaiian dock strike began. Longshoremen 
hired by the territorial government began put- 
ting 5500 tons of sugar aboard the Hawaiian 
Retailer.’’ 
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“there were a dozen ships still strikebound 

.” (presumably in Honolulu harbor) and 
they contained an estimated 65,503 tons 
of cargo.” By the end of August ships from 
the East Coast and the Gulf were being 
unloaded in Honolulu. 

Before the end of May the economic con- 
sequences of the failure to unload ships 
in Honolulu harbor became sufficiently se- 
rious to induce appeals to the courts by 
some of the business firms to which the 
strikebound cargoes were consigned. Thus 
the need for feed for cattle evidently was 
becoming acute. On May 25 the Dairy- 
men’s Association, Ltd., brought a libel ac- 
tion“ in admiralty against the Matson 
Line’s freighter Hawatian Citizen for posses- 
sion of 6,388 bags of “soybean material 
laden in said Hawaiian Citizen.”“ On the 
following day an order of attachment was 
issued and soon thereafter the United States 
marshal took possession and delivered the 
soybean meal to the Dairymen’s Associa- 
tion.” 

The Hawaiian Citizen evidently was able 
to sail and to pick up another cargo. At 
any rate that freighter appears to have been 
involved in another libel proceeding in 
which the American Can Company re- 
covered 1,657 packages of tin plate from its 
hold on July 13. On the unloading of this 
particular cargo Brooks reports as follows: 

“On July 9, some 40 workers [presuma- 
bly nonunion] turned out to volunteer to 
unload [the tin plate] . . . under Marshal 
Heine’s direction. Since the crew of the 
ship had walked off as soon as the seizure 
occurred, there was no power from ship 
sources to operate cranes, and the marshal 
was forced to rent floating cranes and gen- 
erator systems from various companies.” 

The unloading of the tin plate evidently 
precipitated mass picketing by members 





The importance of maintaining a con- 
tinuous two-way flow of goods be- 
tween the mainland and Hawaii sets 
the stevedoring industry apart in any 
examination of labor standards and 
labor-management relations in the 
Territory. The industry, which em- 
ployed approximately 2,500 workers 
in March 1947, is concentrated in 
Honolulu, with minor units located in 
the shipping ports on the other major 
islands.—The Economy of Hawaii in 
1947. Bulletin 926, United States 
Bureau of Labor Statistics. 





of the striking ILWU “and the arrest of 
106 ILWU pickets [who] were 
charged with violating territoriai Act 73 
: ” ® enacted five days before the strike 
began and making it “unlawful for any 
person to prevent or attempt to prevent 
‘ [any other person] from engaging in 
any lawful work or occupation i 
Not long after instituting its action in 
the Hawatian Citizen case, the American 
Can Company brought a second libel pro- 
ceeding against another Matson freighter, 
the Hawaiian Wholesaler, designed to pro- 
cure the release of 180 drums of “Kanco 
Compound.” On July 29 an order was 
issued confirming release of the vessel “on 
completion of the discharge of said cargo 
on July 24, 1949.” 
In the Hawatian 
also in Von Holst v. 


Wholesaler case, and 
S. S. Hawatian Retailer 
and in Schultz v. S. S. Hawaiian Farmer,” 
there was a petition in intervention by 
ILWU, Local 137 and its members, pray- 
ing that the American Can Company’s peti 
and for damages oi 


tion be dismissed 








* Brooks, work cited at foctnote 1, Table 36, 
at pp. 200-201. Brooks says that ‘‘except for 
the food and perishables which were unloaded 
by agreement with the I. L. W. U. all of the 
nongovernmental cargo which was in... 
{Hawaiian} harbors when the strike began 

. as well as all that. ..camein... sub- 
sequently, was immobilized in the holds of 
strike-bound ships.'’ (At p. 200.) 

“ The initiatory pleading on the part of the 
plaintiff or complainant in an admiralty or 
ecclesiastical cause, corresponding to the bill, 
or complaint. 

*% Dairymen’s Association, Ltd. v. 8. 8. Ha- 
watian Citizen, United States District Court, 
District of Hawaii, in Admiralty, No. 413. 

* District court docket, in Admiralty, No, 413. 
About a month later the Hawaii Feed Company 
similarly acquired possession of 2,398 bags of 
soybeans in the hold of the Matson freighter 
Hawaiian Retailer. Herman Von Holst and 
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7 


Knowles d. d. a. Hawaiian Feed Com 
Hawaiian Retailer, in Admiralty, 


Geo. W 
pany v. 8. 8. 
No. 416. 

% American Can Company v. 8. 8. Hawaiian 
Citizen, District Court Docket, in Admiralty, 
No. 419. 

‘| Brooks, work cited at footnote 1, Ch. 9, 
p. 201. In the earlier case involving the Ha- 
waiian Citizen (the Dairymen’s Association 
ease), the order releasing the ship was dated 
June 6. (In Admiralty, No. 413.) In the later 
ease involving the Citizen (the American Can 
Company case), the cargo was discharged July 
13. (In Admiralty, No. 419.) 

52 Ahn, work cited in footnote 1 at p. 98. 

53 Act 73, Session Laws of Hawaii, 1949. 

* American Can Company v. 8. 8. Hawaiian 
Wholesaler, District Court Docket, in Admi- 
ralty, No. 422. 

88 See footnote 54. 

% District Court Docket, in Admiralty, No. 421. 
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$966,000 “‘on account of lost wages.” Coun- 
sel for petitioners in intervention contended 
that the union had the right, under the 
collective bargaining contract, “to proceed 
for . . . [its members] in all matters af- 
fecting hours, wages and working condi- 
tions.” The court evidently questioned this. 
Speaking by Judge McLaughlin, the court 
said: “I would like to see in black and 
white the authority of the union to institute 
suit for members who haven’t even been 
consulted on the matter.”™ The record is 
silent as to the disposition of the union’s 
petition. Evidently it was dismissed. 

In the Von Holst case involving the Ha- 
waiian Retailer there was a petition of in- 
tervention by one Penton and others in 
behalf of the ship’s crew members in the 
engine and steward’s departments, asserting 
that they had a maritime lien upon the ves- 
sel, based on “wages, overtime and dismis- 
sal benefits” and that they had a claim 
against Von Holst (Hawaiian Feed Company) 
“for wilfully causing a breach of contract 
between [themselves and the ship’s owner] 

resulting in [their] wrongful 
discharge.” ™ The record does not disclose 
what disposition was made of the petition. 
Presumably it was dismissed. 


The Hawatian Retailer was involved in 
two other actions brought almost simul- 
taneously with the proceedings in Von 
Holst. In the first case, Kenzie W. Penton 
and others (the intervenors in Von Holst) 
brought suit against the Matson Navigation 
Company and its S. S, Hawaiian Retailer 
In the second case George R. Lafit and 
and others, seamen on the Retailer, simi- 
larly brought suit against Matson and the 
Retailer. The two proceedings evidently 
were handled together.” 

The petitions were for wages, penalties 
and damages. The petitioners alleged that 
they were discharged without fault by the 
seizure and attachment of the Hawatian 
Retailer “pursuant to an order of 
court made in Admiralty No. 416, Von Holst 
v. Hawaiian Retailer.’ The libelants prayed 
that the court “decree the payment to 
libelants by respondent [Matson] of the 
wages and overtime now due and owing.” 
Libelants’ demands were for wages and 
overtime, and for transportation plus wages 
and subsistence to their port of signing on. 
In _ its Matson stated that it 
considered “the terms .. . of its 


answer 
that 


this > 


bills of lading protect against mone 
tary damages for inability to discharge 
cargo by reason of a labor dispute.” Coun- 
sel for Matson stated to the court that 
“immediately following the Marshal’s step- 
ping aboard the crew members [be- 
longing to the Marine Cooks’ and Stewards’ 
Union and the Firemen’s Union] arte 
chose to leave the ship forthwith.” Other 
members of the crew remained aboard. 
Matson contended that the seizure of the 
ship did not discharge crew members from 
their articles.” The record, again, fails to 
disclose the disposition of the cases. 


Perhaps the most important of the 
admiralty actions precipitated by the water- 
front strike was that of Schultz v. S. S. Ha- 
watian Farmer, in which action was begun 
on July 12." That vessel had arrived in 
Honolulu on July 10. Schultz was assignee 
and trustee for certain consignees of cargo 
laden in the Farmer, a Matson Line freighter, 
and president of the citizens’ committee. 
He represented 12 consignees of refrig- 
erated cargo valued at $126,012, 60 con- 
signees of perishable cargo valued at $253,344, 
and 84 consignees of general cargo valued 
at $750,618.% On July 13 a petition and 
libel in intervention was filed by Clifton 
Champion and 24 other crew members em- 
ployed on the Farmer. Their petition as- 
serted that their contracts of employment 
gave them the following: 

“ . . right not to be required to work 
under hazardous conditions, including con- 
ditions under which strikebreakers are used 
in unloading operations [and] not 
to be required to work behind picket lines 
of a striking union; that at the time the 
vessel left San Francisco and at the 
time of the filing of this petition a bona fide 
labor dispute exists between the Interna 
tional Longshoremen’s and Warehousemen’s 
Union and Castle and Terminals, 
Ltd.; that the Matson Navigation Company 
exclusively hires Castle and Cooke, Ltd., 
to perform its stevedoring operations; that 
at all times herein mentioned there has been 
a picket line of the employees of Castle 
and Cooke on the dock where the S. S 
Hawaiian Farmer is strike-bound; that in- 
tervenors now are employed on said 
vessel, and are given permits to cross the 
picket line, valid only when no unloading 
being performed by any 
than the members of the 


Cooke 


operations are 


persons other 





* District Court Docket, in Admiralty, No. 422. 

*% Von Holst, case cited at footnote 49. 

* Penton v. Matson Navigation Company, 
United States District Court, in Admiralty, No 
118; Lafit v. Matson, in Admiralty, No. 420. 
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® Docket and Transcript of Proceedings in 


Penton v. Matson; and in Lafit v. Matson, cited 
at footnote 59 
" Case cited at footnote 56. 


® Case cited at footnote 56. 





International Longshoremen’s and Ware- 
housemen’s Union.” ® 


The intervening petitioners went on to 
say the following: 


“Libelant [Schultz] is President of an or- 
ganization known as the Citizens’ Commit- 
tee . . . composed of persons associated 
together for the purpose of arousing anta- 
gonism against the striking longshoremen 
; . and for strike-breaking; that 
{he] seeks to invoke the jurisdiction of 
the court for the purpose of strike-breaking 
and unloading of the . . . Farmer by strike- 
breakers .; that the cost of unloading 
said cargo in the [strikebreaking] manner 
sought by [him] exceeds what its 
unloading would cost if the rates of pay 
asked by the longshoremen were paid; that 
the issuance of an order [of seizure] by this 
court would result in strike-breaking 
by an officer of this Court in violation of 
the public policy of the United States as 
expressed in the Byrnes Anti-strike-break- 
ing Act, the Norris La Guardia Act and 
the Taft-Hartley Act.” ™ 


Five days later, on July 18, a second peti- 
tion in intervention was filed in the Schultz 
case, this time by Local 137 of the ILWU, 
which claimed 1,400 longshoremen members 
in Honolulu. This petition declared the 
local and its members had an interest in 
the proceeding by virtue of the fact “that 
they have a contract right to perform all 
stevedoring operations for the removal of 
cargo laden in the S. S. Hawaiian Farmer.” 


The local’s petition described the citi- 
zens’ committee as follows: 


hi 


a vigilante, strikebreaking group 
[formed] to defeat and prevent the 
Union from attaining [its] legitimate 
and bona fide wage objective .. .; that 
the Matson Navigation Company, owner of 
the S. S. Hawaiian Farmer, and the com- 
panies and persons named [above ] 
have attempted . . . to effectuate . . . [a] 
conspiracy . for example Matson 
has collaborated with parties 
who have brought libel actions . against 
‘ vessels owned by Matson 
{namely the] S. S. Hawaitan Citizen, 


the 
S. S. Hawatian Retailer and the said S. S. 


Hawaiian Farmer ; {the purpose of 
which] has been to obtain the removal of 
cargo from said vessels . and with 
labor other than through the ILWU, with 
the intent of circumventing the afore- 


and to take away long- 
shore work from members of the ILWU 
and give it to non-union workers and 
strikebreakers . . .; that in connection 
with libel action [in] Admiralty No’s. 413 
and 416,” parties claiming cargo therein 
had been in negotiation with the Union and 
had practically achieved agreement 
to pay substantial wage increases over the 
$1.40 per hour existing at the time of the 
strike; that at the behest of Matson 
and other parties said parties 
broke off and refused to consummate nego 
tiations and agreement to pay said 
substantial wage increase; that Mat- 
son invoked the option given to it 
under the bills of lading with consignees to 
hold the cargo in the vessels during the 
pendency of the strike until the seizure 
of the vessels by order of this Court 
[and this] has demonstrated its collusive 
participation in [said] conspiracy .. . 
[whose purpose it] is to breach the 
longshore contract and [defeat] the ob- 
jectives of the Union, {and] that in 
all of the said libel actions Matson 
has had a valid contract and 
legal defense to resist the removal from 
its vessels of any and all cargo.”® 

The union, finally, alleged that the fol- 
lowing rights of itself or its members had 
been infringed: 

“1. The right of the union to protect and 
assert its contract agreements with Castle 
and Cooke Terminals, Ltd. 

“2. The right of 
longshore union to 
ployment. 

“3. The right of members of the union to 
bargain and, if need be, to strike for and 
obtain a living wage for longshore work. 


said contract 


the 
em- 


members of 
their 


the 
continue in 


“4. The right of members of the 
Union not to have [to face] an unlawful 
and unjustified interference with 
[their] right to work.” 

The union concluded its petition by say- 
ing that its members had “a right to work 
said cargo at a wage such as [they] 
are demanding in the instant strike . . ., 
that the coercion of a court which requires 
the United States marshal to cross 
bona fide picket-lines, interferes with this 
lawful right because of the coercive effect 
of said order,” and prayed that Schultz’s 
libel petition be dismissed and that it be 
awarded $966,000 damages “on account of 
loss of wages.” “ 





® Case cited at footnote 56. 
* Case cited at footnote 56. 
* Cases cited at footnotes 48 and 49. 
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* Case cited at footnote 56. 
Petition and libel in intervention, case cited 
at footnote 56, pp. 13, 17, 18. 
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Evidently the petitions of both groups of 
intervenors were denied. At any rate on 
July 22 the court issued an order directing 
the marshal to seize the Farmer. But since 
both groups of intervenors, !ater on the 
same day, filed notices of appeal to the 
United States Court of Appeals, Ninth Cir- 
cuit, the court issued an order staying seiz- 
ure.” On August 18, nearly a month later, 
the court of appeals ordered the appeals 
dismissed.” 

Meanwhile, as will be noted in more de- 
tail below, the territorial legislature, in 
special session, had passed on August 6 an 
emergency statute known as “Act 2,” pro- 
viding for seizure of the stevedoring com- 
panies by the Governor, and on August 10 
the Governor had seized two of the seven 
companies: Castle and Cooke, Ltd.; and 
McCabe, Hamilton and Renny, Ltd.” A 
week later, and the day before the issuance 
by the court of appeals of its order dismiss- 
ing the appeals, the Hawaiian Farmer was 
seized and unloading operations were begun.” 
On August 26 the district judge telegraphed 
Chief Judge Denman of the court of ap- 
peals: “Marshal com- 
pleted today without incident.” ” 


reports unloading 


Previously, and before the middle of July, 


a new stevedoring firra—Hawaii Stevedores, 
Ltd., had been organized, apparently by the 
established stevedoring companies or some 
of them. The ILWU charged that this 
was strikebreaking; said the union: 


® Case cited at footnote 56. 

® Case cited at footnote 56. 
court of appeals apparently is 
Champion, et al. v. Schultz (8. 
Farmer), No. 12310 (CA-9). 

7” Act 2, Special Session 1949; 
cited at footnote 1, at p. 211. 

™ The further delay in unloading operations 
is explained in the following radiogram sent on 
August 16 from District Judge McLaughlin to 
Chief Judge Denman of the court of appeals in 
San Francisco: 

“Cargo still aboard ship. Appellees posted 
indemnity bond Monday but Marshal has not 
been able to collect necessary electrical equip- 
ment and experienced manpower to begin opera- 
tion. Knows that the minute he seizes the ship 
crew will walk off. Territory also short 
of necessary generators to supply power to 
operate winches. Marshal has been able to 
procure two generators from Navy and a com- 
mercial tug having a power supply which he 
will make available to the Territory which he 
has hired and it will supply therefore only the 
manpower."’ (Case cited at footnote 56.) 

™ (Case cited at footnote 56.) The unloading 
was begun before dismissal of appeals because 
the union and appellants had not posted bond. 
On August 12, two days after the seizure under 
Act 2, two telegrams relative to the Schultz 
case were sent to the chief judge of the court 


The case in the 
unreported. 
8. Hawaiian 


Brooks, work 
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oP ae Castle and Cooke Terminals, 
Ltd., in order to evade its contract obliga- 
tion to [ILWU] . . . Local 136 conspired 
with others to organize Hawaii Steve- 
dores, Ltd., for the purpose of strikebreak- 
ing. [Its] employees are not members 
of any union holding a collective, bargaining 
contract with said company. Mem- 
bers of [Local 136] have a contract 
right to perform the work which 
has been performed by [nonunion employees 
of} Hawaii Stevedores.” ™ 

It does not appear that the several pro- 
ceedings in admiralty in the United States 
district court which, the union contended, put 
the federal government in the business 
strikebreaking through its marshal, went very 
far in the direction of clearing the channels of 
maritime trade into and out of the territory.” 
As has been noted, as of July 1 a dozen ships 
still were strike-bound in Hawaii 
this writer’s examination of the admiralty 
docket discloses, there had 
cargo—the load of soybeans 
watan Citigen—released by that 
ing July at least three cargoes 
unloaded.” They consisted of tin plate for 


of 


So far as 


only 
the 
time. 


been one 
Hi 
Dut 


were 


on 


pineapple cans, Kanco Compound, presuma- 
bly for use, directly or indirectly, in pine- 
apple canning and a second cargo of 
Thus, to the extent that the 
charge of inbound cargo was limited to such 
might be through ad- 
miralty proceedings, there could have been 
little the of 
and consumers’ goods the 


SOV 
beans dis- 


cargo as released 


very 
food 


cargo released in form 


other for 
of appeals in San Francisco One was from 
attorneys for the union and was to the effect 
that bond fixed was ‘‘prohibitive,’’ that the 
union had offered to remove perishable cargo 
at $1.40 per hour, which was refused, showing 
that consignees ‘‘are not primarily concerned 
with their cargo [but] seek to frustrate 
the appeal by requirement of excessive bond.”’ 
The other telegram was from District Judge 
McLaughlin: ‘‘Territory has seized the stevedor 
ing companies. . . . I presume that on failure 
to post bond [federal court] seizure order 
should automatically issue. . As case is in 
your court I continue to be confused ag to 
whether your court or this court should Instruct 
the marshal].’’ Evidently the court of appeals 
then requested the district court judge to in- 
struct the marshal 
% Complaint for injunction, etc. filed 

record of case cited at footnote 17, at pp 


in the 
9-10. 


* Of course it is not certain that this writer's 
effort to assemble data on all of the admiralty 
libel actions precipitated by the strike has been 
successful. He believes, however, that his exami- 
nation of the admiralty docket in the office of 
the clerk of the district court must have turned 
up most, if not all, of the cases. 

™ Hawaiian Retailer, July 6 (soybeans); Ha- 
waiian Citizen, July 13 (tin plate); and Ha- 
waiian Wholesaler, July 24 (Kanco Compound). 
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people of Hawaii during the first three 
months of this six-months-long strike. 

But it seems probable that the discharge 
of inbound food cargo was not so limited. 
According to a union statement to the 
Senate committee, as of early July, it had 
been “working food ships and Government 
cargoes.”"” How much food cargo got 
through is uncertain. The only cargo not 
in the category of commercial foods ot 
materials for the pineapple industry that 
had been released through the admiralty ac- 
tions described above was the miscellane- 
ous cargo of the Hawatian Farmer, the un- 
loading of which, as noted, was completed 
on August 26. As of July 9 it appears from 
contemporary newspaper accounts that “60,000 
tons of cargo [remained] tied up in the holds 
of . eleven freighters in all island 
ports. Evidently also there was very 
little loading done in Hawaiian ports. Nor 
was there much, if any, loading in Pacific 
Coast ports of Hawaii-bound cargo. A 
Honolulu dispatch, dated September 7, to 
the New York Times stated that “the first 
Matson ship was being loaded here today 
since Hawaii’s dock strike began. Long- 
shoremen hired by the Territorial Gov- 


97 


ernment began putting 5,500 tons of sugar 
aboard the Hawatian Retailer.” ™ A San Fran- 
cisco dispatch, also dated September 7, 


stated: “The Matson Navigation Company 
[had] abandoned hope of getting its freighter 
Hawaiian Refiner loaded here ae 


%* “International Longshoremen’s and Ware- 
housemen’s Union Statement Prepared for De- 
livery by Harry Bridges,’’ United States Senate 
Hearings, 1949, at p. 148. But there had been 
testimony that the union had not been working 
all food cargoes. Under date of June 13, 1949, 
Mr. W. R. Starr, chairman of the stevedoring 
companies’ negotiating committee, wrote Mr. 
Frederick T. Low, chairman of the Territorial 
Strike Strategy Commission, ILWU Local 136, 
in part, as follows: ‘‘You have an opportunity 
to demonstrate your good faith by unloading 
the freighters now in harbor carrying essential 
food supplies spoiling because of the strike, 
while you [are] talking of bringing in relief 
ships."’ Submitted to Senate Committee on 
Labor as Union Exhibit No. 13, United States 
Senate Hearings, 1949, at p. 165. 


™ Honolulu Advertiser, July 9, 1949. (Repro- 
duced, as a union exhibit, in United States 
Senate Hearings, 1949, at p. 179.) This same 
dispatch, presumably editorial, expressed the 
view that the admiralty actions had afforded 
important relief. It said: 

“Thank God for Federal Judge J. Frank 
McLaughlin! Through the maze of legal flum- 
diddje which has so buffaloed the average 
citizen, ways have been found whereby vital 
feed cargoes could be unloaded from strike- 
bound ships. Now a way has been found by 
which tin plate can be unloaded. Without it, 
the pineapple packers would be out on a limb.”’ 


% New York Times, September 8, 1949, p. 24. 
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Before the end of June it had become 
clear that the strike was producing serious 
effects upon the island economy "—and was 
stirring up anxiety and, perhaps, resentment 
and anger among the island population. 
The legislature had adjourned its regular 
session on April 30, the day before the 
strike began. It was to convene in a spe 
cial session on July 26. Meanwhile, as has 
been noted, the Governor had several times 
endeavored to mediate the dispute and 
finally, after several abortive intervention- 
ary efforts on the part of territorial and 
federal officials, had acted under territorial 
law and appointed a five-man emergency 
board to investigate, report and recom- 
mend. The board, in due and speedy course, 
did so—to no avail, as also has been noted 


IV 


After the emergency board had com- 
pleted its hearings, and while it was pre- 
paring its report, the strike situation, which 
of course had had much attention in the 
Hawaiian press and rather casual and 
infrequent mention in mainland papers, sud- 
denly was made the subject of double-page 
spread advertisements in the New York 
Times and the Washingion Post. The display 
ad appeared in the Times on June 23 and in 
the Post on the following day. The caption 
in the latter paper ran: “An appeal for help 
from 540,000 people in Hawaii.” ™ 





There had been sailings from Honolulu earlier 
in the summer but not of Matson-line ships. On 
July 26 the Steel Flyer of the Isthmian Line 
sailed ‘‘cracking the ILWU blockade which had 
been airtight for 90 days.’’ The crew were 
members of the Seafarers’ International Union 
(AFL), who explained: ‘‘We are just living up 
to our contract.’’ After the ship sailed Jack W. 
Hall was reported as saying: ‘‘The ship is 
‘hot’; we will get it where she’s going.”’ 
(Brooks, work cited in footnote 1, at pp. 204- 
206, citing and quoting the dispatches in the 
Honolulu Advertiser and Honolulu § Star- 
Bulletin.) 

”% New York Times, September 8, 1949. 

% On June 24, 1949, Mr. E. B. Peterson, direc- 
tor of the Territorial Department of Labor and 
Industrial Relations, wrote to Delegate Joseph 
R. Farrington that since the beginning of the 
strike unemployment had increased by 5,050 
persons to a total of 21,050, or 11.2 per cent of 
the labor force; that retail food prices had 
risen 2.6 per cent in the same period; that ‘‘rice 
and evaporated milk were found in only one 
store ...; that onions and potatoes were com- 
pletely sold out,'’ but that ‘since June 17 a few 
shipments of onions, rice and potatoes have 
arrived in relief ships.’’ Extension of remarks 
of Joseph R. Farrington in the House of Repre- 
sentatives, Thursday, June 30, 1949, Congres- 
sional Record, vol. 95, part 14. Appendix, 
p. A4175-4176. 

"The advertisement as it appeared in the 
Washington Post is reproduced in United States 
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The number of persons who collaborated 
in the writing of this “appeal” must have 
been thousands smaller than the “thousands 
of people” asserted to have participated in 
the underwriting of it. Whatever, in fact, 
may have been its origin and inspiration, 
union spokesmen intimated that they heard 
in it the voice of the “Big Five,” while the 
representative of the seven companies put 
it in this way: “These union leaders have 
not felt the whiplash of a company propa- 
ganda campaign, They have felt the whiplash 
of a half a million outraged citizens of 
Hawaii.”™ However the broadside may 
have been inspired, it seems in order to 
quote a part of what it said: 

“Hawaii's life line of ships has been cut 
by a union of only 2000 members . . . No 
ships can come in—none can go out (except 
relief food shipments by ‘courtesy’ of the 
union). . Legally a handful of men are 
starving out and bankrupting an entire 
American community, fully backed by 
American labor laws. [Under the longshore 
contracts only members of the I[LWU 
may load or unload cargo. If others do it] 
: another branch of the same union 
will refuse to sail the ships; if the ships 
do sail the same union [I[LWU] in 
San Francisco will declare .. . their cargoes 
‘hot’. If [ILWU] stevedores in San Francisco 
did unload, the [I[LWU] warehousemen 

. would refuse to handle it. 

“Hawaii has appealed to the President. 
He will do nothing but send labor con- 
ciliators. Arbitration is not the answer to 
a wage dispute. Our Governor can legally 
do nothing [more]. 

“In the meantime a _ pestilence, 
made, spreads over all Hawaii. 


union- 


“Nothing short of speedy action by Con 
gress can help. ... We do not believe that 
the makers of labor laws ever envisioned 
building up the power of a single union 
so as to enable it to legally throttle an entire 
community.” 


(Footnote 81 continued) 
Senate Hearings, 1949, at p. 182 (Union Exhibit 


C). At the bottom is this note: ‘‘This adver- 
tisement is paid for by the voluntary subscrip- 
tions of thousands of people of Hawaii—who 
face losing everything—jobs, homes, savings— 
if help is not forthcoming promptly."’ 

= United States Senate Hearings, 1949, at p. 
205. In the same report: ‘‘No one person,”’ said 
Mr. Blaisdell, ‘‘could contro! all of the outbursts 
that have happened in Hawaii. [They] 
have come from many groups, many individuals 
and sources. They extend all the way from 
two-page advertisements in the New York Times 
. . . to semi-illiterate letters scrawled on brown 
paper bags.’’ (At p. 205.) At another point 
in his testimony Blaisdell said that he ‘‘had 
nothing whatsoever to do with the sponsorship 
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Matson Lines 


For that appetite tempter, the suc- 
culent pineapple, thanks must go to 
Hawaii, which produces 90 per cent 
of the world's supply of the tasty 
delicacy. The fruit above arrived 
in the bin via truck from plantations. 
The seven-ton container empties its 
savory contents onto conveyor belts 
en route to processing. Two planta- 
tions supply this single plant with up 
to 175 000 pineapples an hour. 





This broadside, by whomever written and 
inspired, was bring 
pressure upon the Congress. This motiva- 
tion of the advertising was recognized by 
Senator Morse who referred to “the pres- 
sure which has been put on the Congress 
[in] 


large paid advertisements in the American 


clearly designed to 


from various sources, particularly . 


of the advertisements . ; (At p. 86.) The 
union position is expressed by Mr. Harry 
Bridges: ‘‘I don't know if this committee is 
going to believe that the Big Five are not 
behind those® things. All the business 
firms have been organized and pressured in the 
Territory of Hawaii ... .’ (At p. 118.) At 
an earlier point in his testimony Bridges said 
“My recollection is that they [the advertise- 
ments] were sponsored by the Honolulu Ad 
vertiser.’” (At p. 91.) This seems plausible 
To Brooks it was more than plausible: ‘The 
Advertiser,’’ he said, “* collected voluntary 
contributions from local Honoluluans to pay 
for a two-page advertisement to appear in the 
Washington Post and the New York Times.’’ 
(Work cited at footnote 1, at p. 199.) 








Since 1903, either by petition or res- 
olution of the Territorial legislature, 
the desire for statehood has been 
brought to the attention of Congress 
on 15 different occasions. Beginning 
with H. R. 12210 introduced in... 
1920, and continuing through the 
Eightieth Congress, no less than 28 
different bills have been introduced 
. . » granting statehood to Hawaii. 
In the Eighty-first Congress one bill 
has been introduced in the Senate 
and seven bills have been introduced 
in the House of Representatives to 
effect statehood for Hawaii.—House 
Report No. 254, Eighty-first Con- 
gress, First Session. 





press about the Hawaiian dispute that the 
Congress take some faction]... .”™ It 
should be added that the advertisement 
asserted, in effect, that the strike was 
Communist directed.” 

Although the territorial legislature, as 
noted, had enacted a minor statute on April 
25 (designed to make illegal violent or 
coercive interference with the “right” to 
work), its Joint Resolution 17, adopted at 
about the same time, requesting Congress 
to legislate, reflected island sentiment ob- 
servable in both legislative and nonlegisla- 
tive circles that this was a problem more 
appropriate for federal than for local con- 
cern. The joint resolution reflected the 
sentiment in the legislature, and its expec- 
tation that a strike probably would occur. 
The double-page broadsides in the New 
York Times and the Washington Post re- 
flected it elsewhere in the island com- 
munity. Within three weeks after the 


broadsides appeared, Mr. Harry Bridges 
was to be assuring a Senatorial committee 
in Washington that “there is being an at- 
tempt made to have certain legislation come 
out .”* While it seems probable that 
Bridges was alluding to territorial legisla- 
tion he believed to be brewing, his words 
would not lack significance if they were 
construed to refer to hoped-for federal 
legislation—hoped for, perhaps, by the ILWU. 

At any rate, on Juiy 7, a fortnight after 
the publication of the broadsides, some in- 
tensification of Congressional concern about 
Hawaiian labor troubles was observable. 
Senators Knowland of California, Ives of 
New York and Morse of Oregon, concerned 
about the serious repercussions of the Ha- 
waiian waterfront strike, introduced in the 
Senate a bill (S. 2216, Eighty-first Congress, 
First Session) “to authorize the Presi- 
dent of the United States, under certain 
conditions, to appoint boards of inquiry 
with power to make binding recommenda- 
tions with respect to labor disputes in trade 
between the continental United States and 
the Territory of Hawaii. a 

The bill (which by its terms was to be 
effective for 180 days only) was referred 
to the Committee on Labor and Public 
Welfare, which, on July 12, held public 
hearings, at which Harry Bridges testified 
for the ILWU and James P. Blaisdell ap- 
peared for the stevedoring comnanies. The 
bill never reached a vote. 

The boards of inquiry proposed in the 
Knowland-Ives-Morse bill were “to be pro- 
vided with the usual powers with respect 
to emergency boards under the Railway 
Labor Act and their establishment 
was authorized “whenever the President 

. shall find that there is, or will be, an 
interruption in ocean transportation service 
of passengers or freight between the con- 





* United States Senate Hearings, 1949, at p. 
80. And to the same effect, Senator Douglas, at 


p. 86. 
™ Harry Bridges denied that this was so. 


Note the following colloquy: ‘‘Senator Morse: 
Mr. Bridges, do you deny the allegation that 
the motivation of the union and your leadership 
of the union is to communize the pconomic life 
of the islands? 

Mr. Bridges: Oh. absolutely ... ."’ (United 
States Senate Hearings, 1949, at p. 132.) At this 
point in his testimony, Bridges said, apparently 
referring to Hawaiian workers: ‘These people 
don’t believe in communism. We got them 
turned away from communism, and that is the 
way we are going to hold it."" (At p. 104.) 
But newspaper editorial opinion in Hawaii 
generally insinuated that the strike was Com- 
munist directed. This position was reflected 
most strikingly in the columns of the Honolulu 
Advertiser, which during the first month of the 
strike published a series of editorial epistles to 
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‘Dear Joe [Stalin].'’ A few of them are repro- 
duced as union exhibits in United States Senate 
Hearings, 1949, at pp. 180-182. 

% United States Senate Hearings, 
p. 129. 

% The text of the Knowland bill appears in 
Congressional Record, Vol. 95, at p. 9035. Sena- 
tor Morse’s speech in support of it is at pp 
9035-9037. Ten days earlier Senator Morse had 
addressed the Senate on the Hawaiian labor 
situation, urging arbitration and opposing use 
of the injunction, the effect of which, he said, 
“Is to put the government on the employer's 
side of the table . Hawali today . 
is nearly prostrate, as a result of the great 
contest which has been going on over there 
between the employers and labor.’’ (Congres- 
sional Record, Vol. 95, at p. 8418-8419. June 
27, 1949.) The broadside advertisements in the 
Washington Post and the New York Times had 
appeared three or four days before the senator 
spoke. 


1949, at 
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tinental United States and the Territory of 
Hawaii because of an actual or 
threatened strike or work stoppage. : 
The President may call upon the parties 
of [sic] the dispute to accept as final and 
binding upon them the recommendations of 
the board of inquiry unless the parties to the 
dispute reach a collective bargaining agree- 
ment amicably settling the dispute.” ™ 
Previously, Delegate Farrington of Hawaii 
had introduced three other bills—all moti- 
vated by serious concern about the water- 
front strike. The first of these, H. R. 4687, 
which was prompted by the joint resolution of 
the territorial legislature, already mentioned, 
and was introduced on May 16, 1949, a 
fortnight after the strike began, proposed 
to extend the provisions of the Railway 
Labor Act™ to “cover every common car- 
rier by water engaged in commerce between 
the continental United States and the Ter- 
ritories and possessions. ” The second 
(H. R. 5093), introduced on June 9, pro- 
posed that in the event of “an interruption 
in ocean transportation service... between 
the continental United States and any of 
the Territories or possessions or the Trust 
Territory of the Pacific Islands, or in the 
unloading or loading of freight in such 
transportation service, because of an actual 
threatened strike or work stoppage,” 
the President would be authorized “to take 
immediate possession of and to operate any 
vessel or vessels any dock, wharf or 
other facility” involved.” The third Far- 
rington bill (H. R. 5363), introduced June 
28 and “relating to strikes or lockouts 
imperiling the health, safety or welfare of 
the Territories or possessions of the United 
States,” provided for boards of inquiry, au- 


or 


or 


thorized to resort to use of the injunction 
upon the initiative of the President and 
prescribed procedures roughly similar to 
those which two years earlier had been in- 
corporated in the “national 
sections of the Taft-Hartley Act.” 


emergencies” 


Two days later, on June 30, and during 
debate in the Senate on bills designed to 


** The text of the bill appears in United States 
Senate Hearings, 1949, at p. 1. At the same 
time a parallel bill was introduced in the House 
by Delegate Farrington of Hawaii (H. R. 5551, 
8ist Cong., Ist Sess.). 

% 45 USC Sec. 151 ‘1946 Ed.). 

*” According to a Honolulu newspaper, shortly 
before he introduced the second bill Farrington 
‘‘asked the House of Representatives’ Committee 
on Public Lands to undertake an inquiry into 
the strike and he appealed to the President for 
direct intervention. President Truman refused 

and said he had no legal power to take 
action."’ Perlman, work cited in footnote 1i 
(citing Star-Builetin, June 8, 1949). 
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amend the “national emergencies” section 
of the Taft-Hartley Act, Senator Butler 
of Nebraska proposed (unsuccessfully) to 
amend the Taft-Donnell-Smith amendment 
to provide that “the term ‘national health 
and safety’ as used in sections 301 and 304 
of this [Taft-Hartley] Act shall be deemed 
to include the health and safety of a Ter- 
ritory or possession of the United States.” " 
During the debate on the Butler amend- 
ment Senator Lucas remarked that its 
“effect would be to call into operation 
the national emergency provisions . [of 
the Taft-Hartley Act] in the case of a 
labor dispute solely affecting Puerto Rico, 
the Virgin Islands, Alaska or Hawaii. The 
intention appears to be to make ‘ 
[these] provisions applicable to the current 
labor dispute in Hawaii .”’ He added 
that “both the President and the Federal 
Mediation and Conciliation Service have 
regarded the present emergency provisions 
of the Taft-Hartley Act as not applicable 
to the labor dispute in Hawaii, even though 

[it] may paralyze trade within 
that Territory.” ” Senator Taft thought that 
the Hawaiian situation had “gone beyond 
the point where the maintenance of the 
status quo, as provided in the national 
emergency section [of the Taft-Hartley 
Act] is really applicable ... [I]f we had 
thought of it [he suggested] we probably 
would have made the provisions the 
original Taft-Hartley Act apply to an area 
such as Hawaii, which can be reached only 
by water. [For], with respect to our 
offshore possessions, the entire life the 


of 


of 


people in certain sections can be strangled.” ™ 


V 


Soon after the failure of territorial inter- 
vention through the Governor’s emergency 
board at the end of June, and while efforts 
to unload ships were in progress, the July 
12 and July 18 hearings in the United States 
Senate the Knowland Bill held. 
At the opening of the hearings there was 
debate to the Hawaiian 


on were 


some as whether 





Labor Management Relations Act, 1947 
Secs. 206-210, 29 USC Secs. 176-180 (Supp. 1950) 
H. R. 5363, according to Mr. Farrington’s testi 
mony before the Senate committee, was pre- 
pared by the executive committee of the Bar 
Association of Hawaii (United States Senate 
Hearings, 1949, at p. 46). 

" Congressional Record, 
8715 (June 30, 1949). 

® See footnote 91. 

* The Butler Amendment was defeated 
cited at footnote 91, at p. 8716 
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A. Devaney, Inc., N. Y. 


In 1913 Henry Ginaca invented the 
machine which put the pineapple in- 
dustry on a mass-production basis. 
This is a battery of the machines, 
much improved in the past 40 years, 
which still bear his name. Whole 
fruit goes into one end and an all- 
edible cylinder comes out the other 
—with shell, ends and core removed. 





strike constituted the sort of emergency 
intended to be dealt with under Sections 
206 to 210 of the Taft-Hartley Act.“ Senator 
Taft, describing the Knowland Bill as “a 
bill to force the employers to arbitrate,” 
said that he did “not claim it [the dock 
strike] comes under the Taft-Hartley Law.” ” 
Senator Morse, referring to the “apparent 
decision of the President of the United 
States that this dispute is not one that 
comes within the terms of the Taft-Hartley 
Act,” stated that he did not “share the view 
that the emergency-dispute section of 

{that} Act is not applicable in this case 
ace ” He added later in the same hearing: 
“I think the Taft-Hartley Law applies to 
this dispute.”™ Addressing the Senate a 
short time afterward, Senator Morse said: 


“I am sorry that the emergency dispute 
sections of the Taft-Hartley law were not 
applied very early in the Hawaiian dispute, 
not because I think they would have been 
helpful in settling that dispute [but] 
because I do not believe in writing gestures 
into the statute books.” ” 

Whether or not the Taft-Hartley Act 
applied was thought by some members of 
the committee to turn on the seriousness 
of the situation created by the Hawaiian 
strike. Mr. James P. Blaisdell, representing 
the seven stevedoring companies, pointed out 
that “there is real economic hardship. If 
the minimum essential relief-ship tonnage 
is kept flowing there will not be physical 
hardship.” ” He added later on in his testi- 
mony: “ the islands are still there; 
the people are still there; they are healthy, 
and it is still a pleasant place for tourists 
to go 
been an economic one, and that is serious, 
and pretty soon that will kick back to the 
point where somebody goes hungry.”™” In 
answer to a question from a Senator, Mr. 
Blaisdell said: “I do not 
impression that 
flies out there .. . It is 
pleasant place to live 
blockaded, the 
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The emergency so far has 


want to give tlie 
people are dying off like 
still a 


But being completely 


very 


economic damage is wide- 
spread. 
Regardless of the seriousness of the situa- 
tions, the representative of the seven com- 
panies made it clear that they opposed the 
Knowland bill and, indeed, that they were 
not seeking legislation, either federal or 
territorial, to deal with the situation.™ He 
took the position, which he reiterated more 
than once during his “that if 
the National Government is going to act 
[it] should act on the entire maritime 


testimony, 


problem tackle the overall problem 
: [of protecting] commerce in its en- 
tirety between the continental United States 
and the Territories and possessions ; 
[T]he Territorial legislature,” he said, “cer- 
tainly cannot reach the west coast . .. so 
that our position is, if there is to be remedial 
legislation that is going to solve the 
problem, it has to reach beyond 180 days 


” 102 


and beyond an immediate dispute. 





“Pp. L. 101, 80th Cong., ist Sess. The Taft- 
Hartley provisions are applicable when ‘‘a 
threatened or actual strike affecting an 
entire industry or a substantial part thereof .. . 
imperilf{s} the national health or safety... ."’ 
(Sec. 206.) 

* United States Senate Hearings, 
pp. 11, 17. 

“United States 
pp. 39, 92. 

" Congressional 
August 22, 1949. 
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1949, at 


Senate Hearings, 1949, at 


Record, Vol. 95, p. 11924, 


* United States 
p. 89. 

” United 
p. 96 

10 United 
p. 82, 

1 United 
pp. 54, 72, 88. 

2 United States 
pp. 73, 86, 90, 95. 


Senate Hearings, 1949, at 


States Senate Hearings, 1949, at 


States Senate Hearings, 1949, at 


States Senate Hearings, 1949, at 


Senate Hearings, 1949, at 
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Mr. Blaisdell added that he was not recom- 
mending seizure, injunction or arbitration. 
More specifically, as to arbitration, he said 
that the seven companies were “opposed to 
compulsory arbitration on principle and... 
opposed to so-called voluntary arbitration 
in this dispute.” One reason the companies 
opposed the Knowland bill was, he sug- 
gested, that it involved compulsory arbi- 
tration.™ It is clear, of course, that the 
stevedoring companies were not opposed to the 
interpretation, as opposed to the making, of 
collective agreements by arbitration. Indeed, 
all of their contracts with the ILWU con- 
tained clauses providing for such arbitration. 

The ILWU, represented by its president, 
Harry Bridges, supported “the principle 
set forth in the proposed legislation” but was 
apprehensive about it on the ground that, 
under its terms, the board of inquiry might 
actually be appointed by the Governor of 
Hawaii, who, Mr. Bridges said, “wants to 
break up this union.” One reason why 
the ILWU supported the Knowland bill 
was because it provided that “the President 
may call upon the parties of [sic] the dis- 
pute to accept as final and binding upon 
them the recommendations of the board 
of inquiry a provision which the 
union rightly to arbi- 
tration of substantially the 
it was contending.” “If a board of impar- 
tial citizens,” said Bridges, “is established 
by the President of the United States for 
the purpose of arbitrating the issues in dis- 
pute in the Hawaiian strike, the striking 
workers are prepared to immediately call 


believed to amount 


sort for which 


work, and 
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off the strike, return to 
the decisions of such a board. 


accept 


Delegate Farrington naturally supported 
the proposed legislation. He said to the 
Senate committee: 

“We of Hawaii have attempted by every 
possible means to awaken the 
the authorities in the national Government 
immediately concerned and the people of 
the country as to the seriousness of this 
problem as we have felt a solution must 
be found by Federal rather than local action. 
This should be obvious from the fact alone 
that it involves the movement of ships from 
Hawaii to the continent.” ™ 

But the members of the committee were 
disposed to think it unwise for the Congress 
to legislate, in the face of the fact that the 
territorial legislature had not been in session 
since the strike was called. The questions 
were reiterated: “Why has not the Terri- 
torial legislature of Hawaii acted?” “Why 
{have you] .. . not called the legislature 
into session?” Said the chairman of the 
committee, Senator Thomas, when it re- 
convened on July 18: “ there is no 
question in my mind as to where the power 
or the authority lies to handle this situation 

[It] lies in the hands of the 
of Hawaii and in its 
Senator Taft: 
we should 
clusion 
least until 
acted.” ™ 

Yet the Senate 
interfere,” after a 


iiterests of 


Governor 
legis!ature.” Said 
“We are trying to see whether 
interfere, and the 
was that we 

Hawaiian 


general con- 
should not, at 
the legislature had 
committee actually “did 


fashion. Although it 





3 [United States Senate Hearings, 1949, at 
pp. 72, 85, 89, 139. Senator Wayne Morse, ad- 
dressing the Senate a few weeks later, expressed 
his apprehension that the representatives of the 
stevedoring companies were ‘“‘laboring under 
the false notion {that we] were in fact 
proposing compulsory arbitration."’ (Congres 
sional Record, Vol. 95, at p. 11925, August 22, 
1949.) Perhaps, sometimes, when government is 
the persuader to acceptance of ‘‘voluntary arbi- 
tration,’’ the net result may be compulsion. 

%%* See, for example, Sec. 2, Grievances, in the 
contract, current in 1949, between ILWU and 
Mahukona Terminals, Ltd., a party to the long- 
shore dispute, reprinted in United States Senate 
Hearings, 1949, at p. 214. ‘‘Hawalian industry 
generally and the stevedoring companies spe- 
cifically, long ago recognized the principle of 
arbitration . . aS an interpretative function 
in settling disputes under contracts already 
arrived at....’’ (Dwight C. Steele, president, 
Hawaii Employers’ Council, in letter dated Au- 
gust 12, 1949, to Senator Wayne Morse, in 
Congressional Record, Vol. 95, at p. 11923.) 

1% United States Senate Hearings, 1949, at pp. 
98, 106, 146. The ILWU was to assert a few 
weeks later that the Governor ‘‘conferred with 
and aided and abetted persons attempting to 
destroy the ILWU....’’ (From the complaint 
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for injunction in the case cited at footnote 17 
at Pp. 12.) 

1 United States Senate 
p. 126. 

7 United States Senate Hearings, 1949, at 
p. 98. But he added a few minutes later: ‘‘We 
are not here before the committee looking for 
any help for the Union Just leave us 
alone. We will take the people on and whip 
them bald-headed before we get through.’’ (At 
p. 108.) 

1% United States Senate 
p. 45. 

#” United States Senate Hearings, 1949, at 
pp. 46-48. On the very day on which this dis 
cussion took place a Honolulu dispatch reported 
that Governor Steinback had ‘‘announced he 
would call a special session of the legislature as 
soon as the legislators agreed upon a program.”’ 
New York Times, July 13, 1949. Delegate Far- 
rington finally said: ** in my opinion the 
legislature should have been called into session 
long ago to contend with this problem 
United States Senate Hearings, 1949, at p. 50 

pe ag States Senate Hearings, 1949, at 
p. 53. 

41 United States Senate Hearings, 
pp. 144-145. 


Hearings, 1949, at 


Hearings, 1949, at 


1949, at 





rejected the idea of federal legislation to 
deal with the Hawaiian strike it did venture 
to do a little mediating before it concluded 
its hearing. First, a “gleam of hope” came 
into the mind of Senator Douglas, who said 
to Mr. Blaisdell: “Suppose Mr. Bridges 
were to withdraw his demand for arbitra- 
tion, and then the President were to pro- 
pose it. Would you lose face by any such 
process as that?” To which Blaisdell re- 
plied that the companies “could not even 
do that” since the expedient suggested 
“would have no effect upon [their] 
fundamental objections to arbitration under 
these circumstances.” "* Senator Douglas 
then suggested to Messrs. Blaisdell and 
Bridges that there be further mediation— 
that they “go into conference [with 
Mr. Cyrus Ching of the mediation service 
as] an intermediary,” and backed up. his 
proposal with “a $20 bill toward 
hiring a room.” Bridges agreed, subject 
to the necessity of referral to his principals. 
Blaisdell pointed out that he was not the 
representative of the seven companies for 
bargaining purposes, but that he (or some- 
one in his place) would sit in as requested, 
subject to the same qualification. In due 
course the Senate committee recommended 
“that authorized representatives of both 
sides meet either individually or jointly 
with Mr. Ching, and see if they can negotiate 
an agreement.”"* Messrs. Bridges and 
Blaisdell agreed, and it was understood ap- 
parently that the mediation conference would 
be held that evening (July 18) at the Statler 
Hotel at 6:30 p. m. Upon adjournment 
Senator Thomas, presiding, remarked to 
Bridges and Blaisdell: “I think your meet- 
ing tonight will be fruitful, and that is the 
way I am going to pray.” ” 


Vi 


At the end of July the strike was in mid- 
career. Pressure on the Congress to legis- 
late a remedy having been successfully re- 
sisted in July, interventionary maneuvers 


on the legislative front shifted in August 
to the territory. The first month of the 
strike had been marked by territorial and 
federal efforts to induce further negotiations, 
to mediate and to devise formulae acceptable 
to the parties for investigatory or arbitral 
intervention. Their efforts culminated in 
the action of the Governor in mid-June in 
appointing the emergency board. Meantime, 
as noted, the federal court had been 
repeatedly petitioned by the consignees of 
cargo for its release. These libel actions in 
admiralty, as also noted, met with a measure 
of success. In July, while emergency laws 
were germinating in Iolani Palace, the 
Matson Navigation Company, operator of 
the passenger liner Lurline, the Royal Ha- 
waiian and Moana Hotels, and most-of the 
freighters plying between the Hawaiians 
and the West Coast brought suit for dam- 
ages in the sum of $1,500,000 against the 
ILWU, the National Union of Marine Cooks 
and Stewards, and the Pacific Marine Fire- 
men, Oilers, Watertenders and Wipers 
Association.” 

The complaint, filed July 15, 1949, charged 
that the defendant labor organizations had 
entered into “a combination . to im- 
pose an unlawful! strike or secondary boy- 
cott against plaintiff .” by forcing it 
“to cease handling or transporting products 
of various producers.” Jt further alleged 
that the ILWU had induced the cooks and 
firemen’s organizations unlawfully to engage 
in strikes against the plaintiff; that the crew 
of the Lurline notified Matson that they 
would not sign shipping articles unless 
Matson agreed with the crew that its mem- 
bers would not be required to sail on the 
return voyage to the West Coast without 
the written permission of the Longshore 
and Allied Workers of Hawaii (ILWU); 
and that the defendants have prevented the 
Lurline from sailing from Honolulu. The 
steamship company charged that the unions’ 
object was “to force [it] to cease 
handling . . . the products of any producer 





2 United States Senate Hearings, 1949, at 
p. 92. 
“8 United States Senate Hearings, 1949, at 
pp. 120-121, 136. Bridges says that ‘Senator 
Douglas suddenly put on quite an act, digging 
into his pocket and pulling out two or three 
bills . . and asking if the parties couldn't 
retire to a hotel room at his expense and try 
to .. . settle things.'’ (Letter to the present 
writer, dated March 12, 1952.) 

4 United States Senate Hearings, 
Pp. 136-137. 

™5 United States Senate Hearings, 1949, at 
p. 146. The mediation meeting was held as 
scheduled but nothing came of it. Those pres- 
ent were William N. Margolis, assistant direc- 
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1949, at 


tor of the Federal Mediation and Conciliation 


Service; J. P. Blaisdell; and Harry Bridges. 
(Bridges, letter of March 22, 1952.) This report 
is confirmed by Mr. Blaisdell, who says: ‘‘Sena- 
tor Paul Douglas made a wisecrack, literally 
that, about locking Bridges and me up in a 
room . . . until we could settle the waterfront 
dispute. I had no authority to speak on the 
merits from the negotiation standpoint.”’ The 
meeting at .the Statier, Mr. Blaisdell adds, 
was mostly for the purpose of arranging a 
subsequent conciliation meeting which was ulti- 
mately carried on for quite some time in the 
City of New York, Mr. Ching officiating."’ 
(Letter to this writer, dated March 19, 1952.) 

16 Matson Navigation Company v. ILWU (DC 
T. H.) Civil No. 925. Unreported. 
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That the people of Hawaii now de- 
sire statehood is amply demonstrated 
by the fact that at a plebiscite in 
1940 they voted 2 to 1 in favor of 
admission to the Union; there is little 
doubt that the odds would be even 
more heavily weighted if a poll were 
to be taken now. ... Hawaii, it must 
be remembered, voluntarily relin- 
quished its status as a sovereign 
nation to enter into the American 
commonwealth.—Former Secretary 
of the Interior Oscar L. Chapman. 





between the Territory of Hawaii and the 
Mainland . . . and to force . . . [it] to cease 
doing business with other persons, to wit any 
terminal or stevedoring companies or pier or 
wharf owners and any owner, shipper ; 
or consignee of cargo Matson finally 
alleged that it had agreements in effect with 
the cooks’ and stewards’ unions which con- 
tained promises by them not to resort to 
stoppages or strikes during the pendency 
of the contracts. Trial of the cause was not 
reached until November, when there were 
proceedings before District Judge Metzger, 
who found that the complaint, in part at 
matters that are without the 
this Court and should be 


least, “raises 
jurisdiction of 
dismissed.” ™ 
On December 15, 1949, Matson brought 
another damage suit in the territorial Cir- 
cuit Court for the First Judicial Circuit, 
making substantially the same charges and 
requesting the same relief as in Civil No. 
925 in the federal district court. This pro- 
ceeding evidently was initiated because in 
the earlier action the court had held that it 
lacked jurisdiction. Section 303 (b) of the 
Taft-Hartley Act provides that “whoever 
shall be injured in his business or property 
by reason of any violation of subsection (a) 
[making certain types of secondary boycotts 
unlawful] may sue therefor in any district 
court of the United States or in any 


other court having jurisdiction of the par- 
ties.” This case appears to have differed 
from the federal-court action only in that 
one count in the complaint set forth a cause 
of action in tort under the common law of 
the Territory of Hawaii. The case appears 
to have been dropped.™ 

More successful than Matson’s quest for 
damages were two petitions for injunction 
both of which grew out of the dock strike 
and which were brought on August 4, 1949. 
In one of them a private corporation and 
in the other the territory were plaintiffs.” 
In the first case the Honolulu Construction 
and Draying Company complained that its 
employees, members of defendant Local 996 
(which was then under contract with the 
Honolulu Construction and Draying Com- 
pany) had refused “to perform work as 
required” at certain piers on the Honolulu 
waterfront because of the labor dispute be- 
tween the ILWU and the seven stevedoring 
companies. The complaint also charged that 
some of its employees were engaged in 
picketing some of the piers. The course of 
action charged was said to be in violation 
of the contract provisions with respect to 
adjustment of grievances. The agreement 
contained a no-strike clause and a clause 
by the terms of which employees agreed, 
among other things, “to perform work as 
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required.” 


A temporary restraining order was issued 


Construction and 
case on the day the 
It restrained defend- 

4 ° ” 
petitioner, 


ex parte in the Honolulu 
Draying Company 
complaint was filed. 
ants from the “picketing of 
“from violating or in any way interfering 
with the obligations of the collective bar 
gaining agreement now existing,” from 
“causing any employee of petitioner from 
[sic] [so] violating the collective 
agreement now existing or which may here- 
after exist between petitioner and any other 
person.” 

In a general return to the order to show 
cause the defendant union stated that before 
the execution of the agreement it had in- 
formed the company that “no provision in 





17 Transcript of proceedings, case cited at 
footnote 116, at p. 181. Apparently the case 
went no further. The docket, however, carries 
entries dated February 8 and March 3, 1950. re- 
ferring to motions in regard to a case which 
arose between the same parties in December, 
1949, in the territorial circuit court. 

48 No record of this action was found in the 
files of the clerk of the circuit court. The 
account of it in the text rests upon papers filed 
(with Civil No. 925) in the office of the clerk 
of the federal district court. 

119 Honolulu Construction and Draying Com- 
pany, Ltd. v. General Teamsters, Chauffeurs, 
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Warehousemen and Helpers Union, Local 996 
(AFL), Joint Council of Teamsters No. 79, 
Arthur Rutledge and others (Equity No. 5124, 
Circuit Court, lst Judicial Circuit); Territory 
of Hawaii v. Arthur A. Rutledge, individually 
and as President, Joint Council of Teamsters, 
No. 79 and Joint Council of Teamsters No. 79 
and John Doe No. 1 to John Doe No. 200 
(Equity No. 5123, Circuit Court, ist Judicial 
Circuit). 

10 Honolulu Construction case, 
note 119. 


cited at foot- 





the agreement would be interpreted by tlie 
union as requiring union members to cross 
bona fide picket lines of any other union 
or to prohibit any member of the union 
from exercising the right to strike.” It said 
that the company was “guilty of unclean 
hands” in instructing employees to pass 
through the bona fide picket lines of the 
ILWU or “to transport cargo which had 
been unloaded by scabs, [knowing] that said 
[employees] would not violate the 
cardinal principle of unionism by passing 
through a bona fide picket line of another 
union or transport cargo unloaded by scabs.” 
The defendant teamsters’ unions went on to 
say that Section 16 of the agreement (com- 
mitting employees to perform work as re- 
quired) was void as in violation of the 
Constitution of the United States, the Labor 
Management Relations Act of 1947, the 
Norris-La Guardia Act and the Clayton 
Act; and that the union’s signature to the 
agreement was obtained by duress and 
coercion. They denied, furthermore, that 
any of the defendants had refused to per- 
form work as required and stated that the 
picketing had been discontinued.” Yet 
counsel for defendants remarked at the 
hearing that he was “not denying that they 
refused to do what they were supposed 
to do.” ™ 
After hearing on August 9 to 11, the 
ex parte order was continued in substantially 
the same form. The defendants “and all 
persons acting in concert with them” 
were restrained until further order or until 
the termination of the collective bargaining 
agreement from the “picketing of petitioner 
or picketing at any place where peti- 
tioner’s employees, trucks {etc.] may 
be engaged and from “causing any 
employee of petitioner or any other person 
to picket ‘sls 
On August 4, 1949, the same day on which 
the Honolulu Construction & Draying Com- 
pany brought its suit in the first circuit 
court for injunctive relief against the teams- 
ters’ unions the Territory of Hawaii filed 
a petition for injunction in the same court 
against the same unions.” The legislature 
was in session, debating various proposals 


Y 
Matson Lines 


The lady second from the right ap- 
pears to be having difficulty obeying 
the cameraman's admonition to con- 
centrate on the pineapple instead of 
his lens. It is the duty of these rubber- 
gloved trimmers to discard imperfect 
fruit. The golden cylinders which 
pass muster here move along to slic- 
ing machines and thence into cans. 
The pineapple is a mainstay of the 
Hawaiian economy. 





for dealing with the strike situation, but the 
first enactment was not to come until two 
days later. This petition, therefore, was not 
grounded upon any emergency legislation. 
It rested, rather, upon a charge that the 
defendants, by setting up a picket line and 
picketing the freighter Aorangi, had caused 
stevedore members of the ILWU to cease 
performance of stevedoring operations on 
that food-supply ship in violation of their 
contract with the Governor’s Emergency 
Food Committee. The petition further as- 
serted that the picketing was “activated by 
malice, and done with the knowledge 
that it will induce aforesaid breach of agree- 





121 Honolulu Construction case, cited at foot- 
note 119. Replying in its Memorandum of 
Points and Authorities, the company denied 
the unions’ contentions generally, citing Giboney 
v. Empire Storage and Ice Company, 16 LABOR 
CASES { 65,062, 336 U. S. 490 (1949) and the 
decision of the National Labor Relations Board 
in the Hawaiian case of Shell Oil Company, 
77 NLRB 1306 (1948). 

1% Honolulu Construction case, 
note 119. 
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cited at foot- 


23 Honolulu Construction case, cited at foot- 
note 119. The territorial antipicketing law 
(Sec. 1620, Ch. 201, L. 1935), originally enacted 
in 1925, was repealed in 1945. (Repealer: Act 
12, S. L. 1945.) The Honolulu Construction & 
Draying Company had been brought before the 
NLRB by the teamsters’ unions in 1947 and 
was to be again in 1950. 

1% Rutledge case, cited at footnote 119. 
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ment” and stated that “if said foodstuffs are 
not unloaded it will endanger the public 
health, safety and welfare” and that “the 
aforesaid action of respondents constitutes 
a public nuisance.” The complaint asked 
that a temporary injunction be issued, enjoin- 
ing respondents from further picketing.™ 

A temporary restraining order was issued 
ex parte by Judge Towse immediately after 
the filing of the petition. The order en- 
joined the defendants from “any further 
picketing” and from “directing others 
to so picket... .” The circuit judge had 
before him, among the papers filed with 
the petition, a copy of a memorandum agree- 
ment,” dated July 14, 1949, between the 
Governor’s Emergency Food Committee and 
the ILWU in the form of a memorandum 
(approved by the ILWU) from H. L. Daw- 
son, of the travel and shipping department 
of Theo. H. Davies and Company, Ltd., to 
the food committee providing that (1) the 
same stevedoring rates were to be paid as 
prevailed before the strike, (2) there should 
be no undue delay in discharging the vessel, 
(3) no pickets were to be in the vicinity of 
the Pier 8 area and (4) “the ILWU under- 
stood that the vessel is bringing food merely 
for supplies to tide over strike emergencies 
and will not contend that the Aorangt 
or its agents are in any way strike- 
breaking.” 

Counsel for defendants protested the e* 
parte character of the injunctive order, “is- 
sued without any notice to the respondents 

[and] just prior to the closing of the 
court for the day ” “Such proceed- 
ings,” it was said, “constituted a deprivation 
of the elementary constitutional right of a 
litigant to be heard. In view of the fore- 
going, it is respectfully requested that no 
further ex parte temporary restraining orders 
be issued in similar situations without the 
respondent unions being notified.” ™ 

Evidently the injunction was effective. On 
August 8 the territory filed a request for 
discontinuance because of compliance with 


the terms of the temporary restraining order 
and “the resulting unloading of certain cargo 
from the vessel Aorangi... .” 


Vil 


Meanwhile the legislature had convened 
in special session on July 26.“ On the 
following day the Governor requested it to 
give him the power to 
and end the strike. News dispatches re- 
ported that the “measures demanded by the 
Governor include also injunctive pow- 
ers and authority for the Territory to take 
over operation of the pineapple and sugar 
plantations.” ™ Said the Governor: 


operate the docks 


“For those who see in 
operation of our piers ...a threat to private 
enterprise, I submit that there is a far 
greater threat to private enterprise in this 
Territory if these operations are not im- 
mediately resumed .... On the other hand, 
for those who challenge government opera- 
tion as a method of union busting, I point 
out that the welfare of a half million people 
is more important than the interests of a 
relatively small group of workers.” ™ 


the government 


The Governor pointed out that “the ex- 


ecutive branch of his administration had 


exhausted all means of putting an end to 


Moreover he noted 
that “the national government has pointed 
out [by way of its Senate committee] that 
the strike is a ‘local matter’, hence appar- 


the shipping paralysis.” 


ently only this legislature can bring an end 
to the present progressive paralysis of our 
‘News reports indicated that the 
legislature had before it 21 bills, of which 19 
proposed direct legislative action aimed at 
the * One of 
them was a bill, sponsored by the ILWU, 
providing for compulsory arbitration.™ 


economy.” 


ending longshore impasse." 


On July 30 the parties to the dispute met 
at the request of the legislature. The only 
result of the meeting, apparently, was the 
announcement by both parties of their op 





13 Rutledge case, cited at footnote 119. 

1% Submitted by the territory as petitioner 
and marked Exhibit A in the Rutledge case, 
cited at footnote 119. 

27 Letter from Bouslog and Symonds to the 
judges of the First Judicial Circuit, dated 
August 5, 1949. Filed with papers in Honolulu 
Construction case, cited at footnote 119. 

128 When, a few weeks later, the ILWU 
brought suit for injunction and damages against 
the Governor, the attorney general and mem- 
bers of the territorial legislature, it charged 
that the Governor had ‘‘stated that he would 
call . . . a special session provided the 
members of the legislature submitted ... a 
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legislative program satisfactory to him for deal- 
ing with said strike."" (Complaint for injunc- 
tion in case cited at footnote 17 at p. 12.) 

2% New York Times, July 27, 1949. An 
earlier dispatch to the same newspaper had 
reported that ‘‘it has been suggested that the 
territorial Public Utility Law be amended to 
include docks and piers,’’ in order to make the 
Hawaii Public Utility Labor Law of 1949 ap- 
plicable to the dock strike. New York Times, 
July 13, 1949. 

1% New York Times, July 27, 1949. 

81 News dispatch cited at footnote 130. 

2 News dispatch cited at footnote 130. 

183 New York Times, July 28, 1949. 





position to the bills before the legislature.™ 
The representatives of the seven companies 
urged that the proposed measures would 
invite permanent government seizure, com- 
pletely cripple and hamstring collective bar- 
gaining, foreclose the right of unions to 
strike and put the stevedoring companies 
out of business. For the ILWU, Jack W. 
Hall charged that the legislative proposals 
would “prove unconstitutional and bluntly 
warned that ‘enactment of legislation which 
has as its ulterior purpose the wiping out 
of bona fide trade unions will plunge Hawaii 
into a ‘Donnybrook’ that will destroy our 
economy.’ ” ™ 

A week later, on August 6, after a good 
deal of jockeying between the lawmakers 
and the chief executive, the legislature 
passed and the Governor approved Act 2. 
Section 1 makes certain findings: 

“The legislature takes cognizance of the 
fact that a strike in the stevedoring industry 
of the Territory of Hawaii has been in effect 
since May 1, 1949; that the parties to said 
dispute have carried on extensive collective 
bargaining negotiations over a period of 
more than six months and have failed to 
reach any agreement; that voluntary media- 
tion by the Territory and by federal agencies 
has failed; that the governor has called an 
emergency board which after full hearings 
found the facts with respect to the dispute 
and made a recommendation which 
[was rejected by one of the parties]; that 
the continuous furnishing of stevedoring 
services is essential to the public 
health, safety and welfare ... ; that a 
public emergency now exists due to the 
aforesaid stevedoring strike; that in order 
to provide for the immediate resumption of 
services in the present emergency . . . it 
is necessary that the Governor be authorized 
to take over and operate the stevedoring 
companies involved in the dispute, together 
with such related facilities as he may 
deem necessary to open and keep open to 
commerce the ports of the Territory of 
Hawaii. 

“In making these findings the legislature 
has taken into consideration the 


geographic isolation of these islands and 
their dependence upon imports and exports 
for the necessities of life and the functioning 
of their essential economy, and the fact that 
continuous ocean shipping is a life line 
essential to the existence of the community.” 

The act provided in Section 3 that “if 
upon the taking effect of this Act, the 
Governor finds that the emergency declared 
by the legislature in Section 1 still con- 
tinues, he shall [make] a proclamation of 
such emergency After such procla- 
mation the governor shall take pos- 
session of the entire business, plant and 
facilities of each stevedoring com- 
pany involved in the dispute and 
shall operate the same. It is the intention 
of this Act that such government operations 
shall be a temporary expedient to safeguard 
the public interest pending the settlement 
of the dispute by the parties.” 


It was further provided in Section 3 (d) 
that “the salaries and wage rates of the 
persons employed by the Territory [in the 
operation of the seized stevedoring facilities] 
shall not be higher than those which 
existed in the industry immediately prior 
to the beginning of the strike,” and similarly 
as to hours and other conditions of employ- 
ment and that “neither the governor nor the 
designated agency shall have authority to 
enter into negotiations with any such company 
or with any labor organization for a collec- 
tive bargaining contract with respect to 
wages, hours and [other] conditions 
of employment in the industry.” It was 
further provided that the governmental 
operation of the stevedoring companies was 
to be for the account of the stevedoring 
companies, with the profits of said opera- 
tions, minus a fee of one-fourth of 1 per 
cent, to be paid over to the seized companies.™ 

An important operative provision of Act 
2 was Section 5 authorizing use of the 
injunction to restrain interference with gov- 
ernment operations. Inasmuch as Section 5 
was repealed by Section 5 of Act 3™ 
12 days after the passage of Act 2, the 
language of the later amendatory statute is 
quoted here. It provided that during any 





Honolulu dispatch to New York Times, 
July 31, 1949. 

1% Dispatch cited in footnote 134. 

1% ‘Labor disputes, stevedoring industry (tem- 
porary act).'' Special Session, 1949. The ILWU 
stated that the act was passed, by a vote of 
15 to 0 in the Senate and 24 to six in the House 
of Representatives, ‘‘after two hours of public 
hearing.”"’ (Pp. 12-13, Complaint for Injunction 
in ILWU wv. Tsukiyama, cited at footnote 17. 
The Governor was reported as taking the posi- 
tion ‘“‘that here, in Hawaii, stevedoring musi 
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be classed as a public utility because it is 
essential to health and welfare . [and] to 
maintaining Hawaii's sea life-line. [It] ... 
is not a utility under common law, but the 
utility definition must be extended to cover 
stevedoring in this off-shore territory.”’ 
New York Times, August 8, 1949 (cited by 
Perlman in work cited at footnote 11, at p. 20). 


7 Act 2, Sec. 3, subsecs. (d), (e) and (f). 


8 Act 3 (amending Act 2) approved and 
effective August 18, 1949. 
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While the sugar strike of 1946 tested 
the ability of unionism to survive in 
the Hawaiian Islands, and for that 
matter was the first strike ever won 
in the history of the Islands, the long- 
shore strike guaranteed our survival. 
It was also a fight against the colo- 
nial wage theory of the Big 5. It was 
a major test to determine whether 
workers in Hawaii were entitled to 
mainiand standards.—Report of the 
Officers to the Ninth Biennial Con- 
vention of the ILWU. 





period of government operation “the follow- 
ing shall be unlawful: 

“(1) For any government employee en- 
gaged in such government operations to 


participate in any strike 


“(2) To establish or maintain a picket 
line of one or more persons with an object 
of picketing any pier, dock, etc. which 
is a place of government operations under 
this Act, or to engage in picketing any 
pier [etc.] 

“(3) To establish or maintain a picket 
line where government operations are ‘about 
to be conducted’ 

“(4) For any private employee to engage 
in a strike or other concerted refusal to 
transport or otherwise handle any cargo 

or to perform services on any vessel 
worked or to be worked by the government, 
where an object of such strike or concerted 
refusal is (a) to interfere with govern- 
ment operation, (b) to force any person to 
cease handling cargo, (c) to cause loss or 
injury to any person for having handled 
cargo 


“(5) To establish or maintain picket lines 
with objects (a), (b) and (c), as above. 
“(6) For any person, by picketing or 
otherwise, to instigate any violation of this 
section or to concert with another so to do. 
“(7) For any person to aid or encourage 
any violation of this section by giving 
orders, directions or guidance therefor .. . 
or by providing funds oe... 
Proceedings for injunctive relief were 
authorized by Act 2 to be brought by the 
attorney general in the name of the territory 
in any circuit court against any association 
or labor organization “under its common 
name “ to enjoin the performance of 
any acts or practices forbidden.” The act 
provided further for a “stevedoring revolv- 
ing fund” of $250,000; for the termination of 
government operations; that the act was 
passed as an exercise of the police power 
of the territory; that no employee was re- 
quired to work involuntarily; that the Gov- 
ernor was clothed with the same powers 
in future emergencies as were given him for 
the current one; and that the act was to 
expire 180 days from its effective date.” 
It has been noted that the seven companies 
opposed both federal and territorial legis- 
lation to deal with the dock strike, and that 
although Bridges, for the ILWU, supported 
the Knowland-Ives-Morse Bill (S. 2216), he 
did not do so with enthusiasm. As also has 
been noted, when the what 
germinating at Iolani Palace became fairly 
clear, both the and the union 
vigorously attacked it.” Indeed, at the time 
of the hearing before the Senate Commit- 
tee in mid-July the nature of the legislative 
program that was under consideration in the 
Governor’s office (or Hono- 
lulu), certainly was understood by Bridges 


tenor of was 


companies 
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elsewhere in 





1% Act 2 (as amended by Sec. 1 of Act 3) 
Sec. 5 (b) subsecs. (1) to (7). Some of the 
language of subsec. (4) is reminiscent of the 
terminology of Secs. 8 (b) 4 (A), of the Taft- 
Hartley Act (29 USCA 158 (b) 4 (A). Still more 
suggestive of Taft-Hartley was the language 
of the discarded Sec. 5 of Act 2, which read, 
in part: 

“It shall be unlawful for any person to 
engage in a strike or other concerted refusal 
to transport or otherwise handie any cargo 
loaded or unloaded by the government 

or to {refuse] to perform serv- 
ices on any vessel worked by the government, 
where an object of any such strike or concerted 
refusal is to force, or require the employer 

. . to cease doing business with the govern- 
ment as the operator of such business. : 

“® Apparently about the time when it passed 
Act 3 the legislature enacted that ‘‘when two 
or more persons associate and act under 
a common name, including associating and act- 
ing as a labor organizer or employer organi- 
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zation they may sue or be sued by such 
common name, and the process shall be served 
on any officer, trustee or agent of such asso- 
ciation ." (Act 4, approved August 20, 
1949, special session). 

“1 The special session also enacted on August 
16 a law prohibiting the picketing of any 
residence or dwelling (Act 8, approved and 
effective August 29, 1949). Toward the end of 
the special session in mid-October and at about 
the time the dock strike came to an end the 
legislature enacted two more pieces of legis- 
lation, one of them (Act 42 approved October 
26, 1949), prohibiting strikes against the gov- 
ernment, the other (Act 62) an elaborate sup- 
plementation of Acts 2 and 3. Finally, two 
years later in its regular session of 1951, it 
was to repeal the 1949 legislation and enact 
an entirely new law (Act 209) to cope with 
longshore labor emergencies. For discussion 
of these later enactments see below. 


12 See footnote 101. 





and no doubt also by Blaisdell. Said 
Bridges to the Senate committee: 

“The Territorial legislature as Mr. 
Blaisdell well knows, is going to meet, and 
they are going to pass a special bill 
just a strike measure, to break the strike, 
break the union, with the strike- 
breakers, and recruit the whole police force 
of the Territory of Hawaii, thinking they 
can break the strike that way.” ™ 


use of 


Bridges went on to say: “Now they [the 
seven companies] want to go back [to 
Hawaii] for legislation in the place that 
they control, namely the legislature of th« 
Territory of Hawaii. They can turn the handl« 
down there and get anything in the 
way of legislation that they want.” He 
continued: “What is afoot i 
in the Territory of Hawaii there is being an 
attempt made to have certain 
come out [to] seize the docks 
Seize the docks means that that is the 
legal basis that if you picket the docks you 
can be thrown into jail, subject to a lot of 


That is to put a legal basis 
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eee 


legislation 


fines 
under strikebreaking by force and violence.” 

sridges went on to tell the Senate com- 
mittee what he believed the union’s reaction 
to seizure legislation would be: 

“Any ship that leaves the Territory of 
manned and loaded by strike- 
will try our best to see that 


Hawaii 
breakers, we 
[that] ship is tied up in every port of the 


world, and no matter where it is we will 





43 United States Senate Hearings, 1949, pp. 
113-114. 

4 United States Senate Hearings, 1949, p. 120. 
Three years later Robert McElrath, for the 
ILWU, was to be reported as saying that ‘‘back 
in 1949 Dwight Steele [president of the 
Hawali Employers’ Council] called the shots for 
the waterfront employers when they maneu- 
vered the territorial legislature into passing 
Acts One and Two [sic], the notorious dock- 
seizure laws designed to win the strike 
by the employers by the use of government 
interference.’’ (Broadcast over Radio Station 
KHON, Aloha network, June 5, 1952, as moni- 
tored and reported in its Radio Digest by the 
Hawaii Employers’ Council.) It may be that 
what was said by the parties reflected, not so 
much what they wanted, as what they wished 
the public to think they wanted 

45 United States Senate Hearings, 1949, p. 129. 

“46 United States Senate Hearings, 1949, p. 114. 
At this point Senator Taft inquired: ‘‘Regard- 
less of the laws of those countries?'’ and Mr. 
Bridges replied: ‘‘Well, to the best of our 
ability, let us say.’’ Six weeks later, after 
Acts 2 and 3 had been passed, Bridges was 
reported to have stated in the course of testi- 
mony at a hearing before the United States 
district court in Honolulu on a petition by 
the ILWU for an injunction restraining the 
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reach it. Maybe some will come to London, 
and we have people to reach them there, 
and other places, too. Between the long- 
shoremen of various countries of the world 
we have maintained contact over the years. 
It is a very simple issue of trade-union soli- 
darity. If a ship from Hawaii comes 
to the west coast the men won’t work on it 
‘ If ships are manned and loaded by 
strikebreakers and by the use of force and 
violence in Hawaii, and those ships [leave] 
Hawaii with strikebreakers on 
the position of this union will be to reach 
those ships in any port in the world that 
they can and tie them up with the 
the longshoremen.” ™ 


use ot 


Vill 


The dock seizure law (Act 2) was passed 
on the morning of August 6. That afternoon 


the Governor “proclaimed a state of emer- 


gency and called upon the ILWU and the 
stevedoring industry to resume operations.” 


On August 8 the Governor issued “Rule 
No. 1,” delegating his powers in the emet 
the Harbor Commis 
According to a union statement 
month the board be 
“approximately 1700 


gency to Joard of 


sioners.’*® 
made later in the 
came the employer of 
persons [hired] to perform labor in 
stevedoring operations.” *” Operations not 
having been resumed, the Governor on August 
9 issued executive orders directing the 
seizure of Castle and Cooke Terminals and 
McCabe, Hamilton and Renny,” putting 
territory from giving effect to those statutes, 
that ‘“‘if vessels operate out of this port loaded 
and sailed by scabs we will do ovr darndest to 
see that they are tied up in every port in the 
world.’’ Bridges is reported to have added that 
“if this court finds Act 2. constitutional 
I would say the strike could not be won, but I 
have faith in the Court's finding otherwise.”’ 
(Honolulu dispatch to the New York Times, 
September 3, 1949.) The case in which Bridges 
testified was ILWU v. Tsukiyama, cited at foot- 
note 17. 

‘7 Honolulu dispatch in the New York Times, 
August 8, 1949 In the same dispatch Harry 
Bridges is quoted as declaring that the Hawaiian 
legislature could not force the handling of 
Hawaiian cargoes on the Pacific Coast, where 
his union is dominant. The proclamation is 
reproduced as Exhibit B to the unions’ Com- 
plaint for Injunction in JLWU v. Tsukiyama, 
cited at footnote 17. 

“§ Rule No. 1 is attached as an exhibit to 
the Complaint for Injunction in ILWU v. Tsuki- 
yama, cited at footnote 17. 

4° Complaint cited at 
par. xviii. 

©The texts of the 
Exhibits C and D) to 
footnote 147. 


footnote 147, p. 21, 


annexed (as 
cited at 


orders are 
the complaint 


April, 1953 @ Labor Law Journal 





the territory “in the stevedoring business 
at all ports of the Territory.” ™ 


On August 15 the territorial government 
brought suit under the emergency legisla- 
tion for injunctive relief against the ILWU 
in the Circuit Court for the First Judicial 
Circuit.” The petition states that the terri- 
torial government “intends to conduct 
stevedoring operations at Pier 9 . . . 
in connection with the vessel S. S. Hawaiian 
Merchant .; that the union has caused 
a picket line to be placed at the entrance to 
Pier 9; that the picketing is unlawful and 
in violation of Section 5 of Act 2; that the 
union’s acts ‘have imperiled the health, 
safety and welfare of the general public 
in the Territory’ and will continue to do 
so;” and asks for a temporary restraining 
order, a temporary injunction and a per- 
manent injunction. On the day the petition 
was filed Circuit Judge Towse issued a 
temporary restraining order, ex parte, re- 
straining respondents “from any further 
picketing” and from “inciting others 
j to so picket.” On the following 
day a motion was granted to amend the 
petition to join as additional defendants 
“Richard Roe 1” to “Richard Roe 100” and, 
upon motion, the injunctive order was ex- 
tended to cover them. On the same day 
Circuit Judge Towse addressed a letter to 
Attorney General Ackerman, plaintiff, read 
ing in part as follows: 

“Radio and local press releases report 
various doings and acts in respect to non- 
compliance with temporary restraining order 
which, if fact, should forthwith 


be formally brought to the attention of the 
97 14 


correct in 


court through your office. 

Three days later, on August 19, a sug- 
gestion-of-contempt petition filed by 
the territory for an order to show cause 


was 





cited at footnote 1, at p. 211, says that the Gov- 
ernor seized the two largest companies on 
August 10, the others on August 12. He adds 
(at pp. 225-227) that on August 16 the Governor 
called the disputants to his office and that as a 
result of this conference an agreement to nego- 
tiate. was ‘‘developed and signed in the Gov- 
ernor’s office."’ 

12 Territory of Hawaii, by W. D. Ackerman, 
Attorney General v. International Longshore- 
men’s & Warehousemen’s Union, Local 135, 
Longshore and Allied Workers of Hawaii; Jack 
W. Hall, Robert McElrath, Emilio C. Yadao, 
Levi Kealoha, Yubio Abe and John Doe 1 
to John Doe 100, Equity No. 5128. Attached 
to the petition: Exhibit A—Copy of Governor's 
proclamation calling upon all parties ‘‘to forth- 
with resume work’’; Exhibit B—Rule 1: Dele- 
gation of powers conferred on the Governor by 
Act 2, upon the Board of Harbor Commissioners 

183 Case cited at footnote 152. The text of the 
order appears in the Complaint for Injunction 
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1 Case cited at footnote 17. Brooks, in work 


why the defendants should not be punished 
for contempt. The petition represented that 
on August 15, 1949, between the hours of 
2:45 and 3:30 p. m. “at Pier 9 in Honolulu 

Harry Bridges, President of the re- 
spondent ILWU and one Arthur 
Rutledge did walk the picket line 
at the entrance Pier 9 . "and 
on the following day “divers and sundry 
members of the respondent ILWU and 
Local 136 did so picket and did main- 
tain a continuous picket line.” A contempt 
order to show cause was issued immediately, 
returnable August 24. The return day was 
postponed, by stipulation, to August 29. 
Meanwhile, the territory had petitioned the 
court that the injunctive order further 
restrain the Marine Firemen, Oilers, Water- 
tenders and Wipers Association and the Na- 
tional Union of Marine Cooks and Stewards. 


to said 


On August 20, two days after the passage 
of Act 3, the territory brought into the 
same circuit court a second petition for 
tion against substantially the same parties 
This suit, brought under Acts 2 and 3, appar- 


nyunc- 
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ently was brought in addition to the action 
which had been begun five days before in order 
territory.” 


to cover all ports in the The 
petition asserted: 

“Respondents are maintaining picket lines 
at the piers, docks and wharves wherever 
government operations are being conducted; 
existence of such picket lines causes em- 
ployees aboard vessels being worked by the 
government and other employees engaged in 
private employment which requires them to 
cross said picket lines, to fail or refuse to 
perform the services required of them; such 
picketing is being engaged in with an object 
of interfering with the conduct of said gov- 
ration 


atoresaid acts 


health, 


ernment ope 


of respondents have imperiled the 


in the case cited at footnote 17. An amended 
petition was filed on August 19 and a supple- 
mental petition on August 22, the latter evi- 
dently designed to take account of Act 3, passed 
on August 18. 

™ Case cited at footnote 152. There is no 
indication that a copy of this letter was sent 
to counsel for defendants 

1% Territory of Hawaii v, International Long- 
shoremen’s and Warehousemen’s Union; Long- 
shoremen’s and Allied Workers of Hawaii, Local 
136 of the ILWU; Local 137 of District 1 of the 
ILWU; Jack W. Hall; Jack Kawano; Levi 
Kealoha and John Doe 1 to John Doe 1000 
(CA-1, Equity No. 5137). 

14 So this writer was advised by Mr. Thomas 
W. Flynn, Deputy Attorney General (inter- 
view at Iolani Palace, October 24, 1950). A 
further consideration may have been the cir- 
cumstance that the second petition would rest 
upon the (presumably) more adequate legisla 
tive foundation of Act 2 as amended by Act 3 
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safety and welfare of the general public 
in the Territory of Hawaii; and that such 
damage and injury to the general public is 
great, immediate and irreparable and there 
exists no adequate remedy at law.” ™ 


No injunctive relief ever was granted in 
this second proceeding. Moreover, the con- 
tempt proceedings which had been begun in the 
first proceeding were brought to a sudden 
stop. Litigation in the two suits was halted 
by an ILWU petition in the United States 
District Court for the District of Hawaii, 
for an injunction foreclosing the territory 
from “proceeding further” with its petition 
for an adjudication of contempt in its first 
suit and from taking any further action in 
its second petition for injunction. ™ 


IX 


On the day after the filing of the terri- 
tory’s first petition on August 15, Long- 
shore and Allied Workers, Local 136 of the 
ILWU, filed its petition in the United 
States District Court for three million dol- 
lars in damages and for injunctive relief 
against the territorial government.” It 
does not appear that the proceedings in the 
territory’s suits were halted initially by any 
restraining order, inasmuch as the federal 
district court did not issue any restraining 
order in Tsukiyama until nearly two weeks 
after the ILWU filed its “complaint for 
injunction.” On August 29 it issued a “par- 
tial restraining order,” not ex parte, but after 





* The language of the text is not a verbatim 
reproduction of the language of the petition. 
It is partly paraphrased. 


138 See case cited in footnote 159. The docket 
in the Territory's first suit (Equity No. 5128) 
carries an entry under date of November 25, 
1949 (after the strike had ended) running sub- 
stantially as follows: Special Return to Order 
to Show Cause (apparently the contempt order 
issued August 19). ‘‘The court lacks juris- 
diction to adjudge respondents guilty of con- 
tempt.’’ Bouslog and Symonds, counsel for the 
union, report: ‘In Equity No. 5128 a citation 
for contempt was issued but the matter has lain 
dormant and nothing has been done about the 
matter since.’’ (Le'ter to this writer, dated 
Janu ry 4, 1952.) About both this case and No. 
5157 the chief clerk of the First Circuit Court 
wrote on April 19, 1952, that ‘‘there the matter 
seems to rest."’ 

”ILWU wv. Tsukiyama, 17 LABOR CASES 
{ 65,318 (oral decision on motion for restraining 
order); 17 LABOR CASES { 65,367 (opinions upon 
motion for a preliminary injunction). The case 
caption is unusually long. It cites as defend- 
ants: Tsukiyama, individually and as president 
of the territorial senate; 15 other senators; 
H, I. Fong. individually and as speaker of the 
house; 23 other representatives; Governor Stain- 
back, individually and as governor; the at- 
torney general; seven stevedoring companies; 
and a judge, among others. 
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several days of hearings.” The territory’s 
suits under Acts 2 and ‘3 evidently were 
halted quite as promptly and effectively as 
if an ex parte order had issued on August 
16. This was accomplished, apparently, 
“because of [territorial] Judge Towse’s 
cooperation with this [federal] court, and 
this court’s later restraining order. Pe a 

At the outset there was difficulty about 
the composition of the federal court which 
was to decide the case. There are two 
federal judges on the district court in 
Honolulu: Chief Judge Delbert E. Metzger 
and Judge J. Frank McLaughlin. They 
“strove, earnestly but unsucccssiully to get 
a third judge from abroad [sic] to sit with 
us .. . for we both have full realization 
that judges are at times un- 
knowingly susceptible to surrounding influ- 
ence from environment and public senuments 
and impassioned expressions of newspapers 
and friends making it difficult, if not im- 
possible for many persons to weigh with 
clear impartiality truths and justly apply to 
them established law.” ** They there- 
fore cabled Chief Judge Denman of the 
United States Court of Appeals for the 
Ninth Circuit, in San Francisco: “[We] 
deem an en banc session desirable in public 
interest. Territory highly inflamed on both 
sides over current situation and detached 
viewpoint of foreign judge would be help- 
ful. ... Matter of grave public importance 
and public interest if not necessity that 
three judges sit en banc in this case.” The 





1 Docket in case cited at footnote 159. Judge 
Metzger’s opinion in 17 LABOR CASES { 65,367 
spesks of ‘‘six days hearing on the prayer for a 
temporary restraining order (which generally 
issues upon an ex parte showing).’’ The other 
opinion (Judge McLaughlin’s) states that ‘‘de- 
spite representations [in the complaint] of great 
urgency, presentation of the request for a 
restraining order was withheid until August 
22." The plaintiffs’ complaint for injunction, 
dated August 16, contained on p. 35 a request 
for a temporary restraining order. 

“1 Judge McLaughlin in case cited 
note 159. 

162 Judge Metzger in case cited at footnote 159. 
Chief Judge Metzger writes that the case origi- 
nally was pending before Judge McLaughlin's 
division of the court and that at the request 
of McLaughlin and of counsel for the parties 
Metzger sat with him. “I did not exercise my 
prerogative to preside over the hearing,”’ says 
Judge Metzger, ‘‘but consented to sit in the trial 
and. . to express my opinion on the merits 
of the case. Judge McLaughlin had charge of 
the case and, of course, his opinion prevailed.'’ 
(Letter to this writer, dated March 21, 1952). 
Judge McLaughlin concludes his opinion: ‘‘Such 
are my views, but as a divided Court reaches 
different final conclusions of law, the motion 
{for injunction] fails... ."’ 


at foot- 
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This agreement is further subject to 
one re-opening by either party solely 
on the question of an adjustment 
upward or downward in the basic 
hourly wage rate on March Ist, 
1949; notice of such re-opening 
to be given not earlier than sixty 
(60) and not later than thirty 
(30) days prior to the re-open- 
ing date. ... In the event of such 
re-opening and failure to agree the 
parties shall be free to strike or lock- 
out, but solely on the question of the 
amount of the basic hourly wage 
rate.—Contract Agreement (1948- 
1950) Be!ween Mahukona Terminals, 
Ltd., and Local No. 136 of the ILWU. 





application was denied by Denman on the 
ground that he had no power to create such 
a court in the territory. The case there- 
fore was heard by the two district judges 
sitting en banc 
The ILWU complaint in Tsukiyama as- 
serted that the action presented “a case and 
controversy arising under the Constitution 
and laws of the United States , the 
Civil Rights Act and the Labor-Management 
Relations Act, 1947;” that the plaintiff or- 
ganization “cannot function and exercise its 
collective bargaining and contract rights so 
long as the Act of the Territorial Legisla- 
ture complained of herein remains in effect 
”. that “as to each individual member 
on whose behalf this action is brought, 
contract right to work, destroyed 
by the Act of the Legislature 
‘ is worth in excess of $3000.00"; that 
“defendants have oppressed and in- 
timidated and threatened [and] con- 
tinue to oppress and intimidate the plaintiffs 
.”; that defendants “knowing that said 
Act and every part thereof was void 
and unconstitutional enacted and 
approved [it] for the sole reason of 


’ 


their 


breaking said strike and . destroying 
the contract rights of the plaintiffs”; that 
Act 2 was in violation of the Labor Manage- 
ment Relations Act the Norris-La Guardia 
Act, Sections 6 and 20 of the Clayton Act, 
the Byrnes Anti-Strike-Breaking Act, the 
Longshore and Harbor Workers Act, and 
Sections 5, 19, 45 and 55 of the Hawaii 
Organic Act; that the Board of Harbor 
Commissioners had employed approximately 
1,700 persons to perform stevedoring oper- 
ations; “that the strike does not imperil the 
public health, safety and welfare and that 
a public emergency does not now exist 

; ; that the defendant companies, the 
3ig Five factors, the sugar and pineapple 
companies [the] Matson Navigation 
Company and others dominate and control 
the labor relations policies of the seven 
defendant companies through the Hawaii 
Employers’ Council and that Act 2 
and the conduct of the defendants have 
placed the government of the Territory on 
the side of the defendants in this labor dis- 
pute contrary to the interests of the people 
and to the ends of justice.” The plaintiffs 
asked that a temporary restraining order, 
a temporary injunction and a permanent 
injunction successively issue and for judg- 
ment in the sum of $3 million.™ 

On August 22, after enactment of Act 3, 
plaintiffs filed an amendment to their com- 
plaint to cover that statute and to deal with 
the contempt order to show cause which, 
as noted, had been issued by Circuit Judge 
Towse because of picketing on August 
15 and 16 by Harry Bridges and Arthur 
Rutledge. The supplementary complaint as- 
serted that “said picketing was peaceful 
and was engaged in for the sole pur- 
pose of petitioning Congress for a redress 
of grievances” and that Bridges’ placard 
carried only the words “Congress should 
investigate Big Five monopoly.” It asked 
for orders restraining the defendants from 
proceeding further with the territorial in- 
junction suits before Circuit Judge Towse. 
The contempt order to show cause in one of 
these suits, it also has been noted, was applied 





in Civil No. 930 (DC). “But since 
plaintiffs insisted upon the application to its 
[sic] complaint of the . . . en banc device, and 
thus assumed the risk of a divided court . , 
an en banc session was held.'’ Judge Mc- 
Laughlin in case cited at footnote 159. 

%4 Docket in Civil No. 930. Jack Kawano, an 
officer of ILWU, filed an affidavit of bias and 
prejudice against District Judge McLaughiin, 
who was aileged to have a personal bias in 
favor of Governor Stainback. Judge McLaughlin 
declined to disqualify himself. 

(On Kawano and the Communist Party see 
Richard English, ‘‘We Almost Lost Hawaii to 


18 Docket 
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the Reds,’’ Saturday Evening Post, February 2, 
1952.) 
1 On this same day in Washington, Senator 


Wayne Morse addressed the Senate on the 
Hawalian strike situation, urging the employers 
to consent to arbitration. He stressed the fact 
that he was not proposing compulsory arbitra- 
tion, but simply ‘‘urging the parties through 
good-faith collective bargaining to write their 
own voluntary arbitration agreement for the 
settlement of this dispute’’ (95 Congressional 
Record 11925, August 22, 1949). 





for after Judge Towse had notified the at- 
torney general of reports of “doings and acts 
... Which... should be brought to the atten- 
tion of the court.” As was later to be noted 
by one of the federal judges, to cover 
“Judge Towse’s action in this regard, [the 
unions] have amended [their] . . . 
complaint to make him a defendant upon 
the charge of conspiring with the other de- 
fendants to violate plaintiffs’ civil rights.” ™ 

The two judges who here constituted the 
court for the purposes of the ILWU suit, 
whatever the impasse they were to reach 
later, were in accord that the unions had 
standing to maintain their suit in the district 
court and that the latter had jurisdiction to 
entertain it.“ The court said that its “in- 
herent authority” is described in JLWU v. 
Ackerman.™ 

On August 29 after preliminary hearings 
the court, “upon a balancing of the equities,” 
refused to issue a temporary restraining 
order which would have restrained the ter- 
ritorial government from operating the 
docks seized under Act 2 but did allow an 
order temporarily restraining that government : 

“(1) from proceeding further with the 
injunction suits brought by it in the terri- 
torial court against the unions, or instituting 
any new suits based on the same factual 
situation and from proceeding further with 
a contempt proceeding in a pending suit,’ 

“(2) from paying to the stevedoring com- 
panies any profits resulting from govern- 
ment operation of the seized docks, and 

“(3) from applying Act 2 in a manner 
which would abridge the unions’ federa! 
rights and in particular its right to picket 
the seized docks.” 

In the course of the preliminary hearings 
upon the motion for a temporary restraining 
order, it appears that the plaintiff unions 
stressed their view that their pickets should 
be regarded as “monuments to free men,” 
rather than as constituting a picket line in 
connection with a labor dispute. The court, 


Pan American World Airways 


Hawaii is fast becoming as modern 
as any other great region of this 
country, but many of its people have 
not lost the native handicraft skills of 
the cold monarchial days. The wooden 
salad bowls and plates shown here 
were painstakingly formed from 
hand-polished Hawaiian woods. Such 
items have special appeal for the 
tourist trade. 





in view of these representations, included in 
its restraining order the following: 

“Any picket or pickets at or adjacent 
to any place of Territorial operations under 
Acts 2 and 3 shall be regarded and con- 
strued by all only as that which plaintiffs 
say they are, namely, monuments to free 
men in protest of said Acts, and not as 
constituting a picket line in connection with 
a labor dispute.” ™ 

The motion for a temporary restraining 
order having been disposed of, hearings 
now supervened, on August 31, on the mo- 
tion for a “preliminary injunction.” They 
were to continue during nearly the whole 





4 Judge McLaughlin in case cited at footnote 
159. 

1 Judge McLaughlin in case cited at footnote 
160. The court’s conviction that it should take 
jurisdiction was strengthened by the circum- 
stance that, because of the death of one of the 
members of the territorial supreme court, there 
was ‘‘a serious doubt as to whether or not the 
Territory has a Supreme Court.”’ See also 
17 LABOR CASES { 65,318, where the united court 
added the comment that ‘‘delayed justice [is] 
. . . Justice denied."’ 

8 §2 F. Supp. 65, 94, note 59. 

1 *‘*Provided the defendants . named in 
said Territorial cases, save as modified herein 
by this ruling, respect and obey the 
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{orders] of said territorial court pending the 
determination by this court of the equitable 
issues presented by this complaint.’’ (Docket 
in Civil No. 930.) 

7” ‘Oral decision’’ by Judges Metzger and 
McLaughlin ‘‘on motion for a_ restraining 
order,’’ 17 LABOR CASES { 65,318. The tempo- 
rary restraining order issued on August 30, 
1949. Plaintiff unions were required to post a 
bond of $500. (Docket in Civil No. 930.) The 
text of the Metzger-McLaughlin opinion ap- 
peared in the Honolulu Star-Bulletin, August 
30, 1949. 

111 Docket in Civil No. 930, 
f 65,318. 


17 LABOR CASES 
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month of September—and thus nearly to 
the end of the strike. One of the opinions 
issued upon the disposition of the motion 
at the end of September includes a sum- 
mary of the strike situation in August and 
September: 

“The Governor of Hawaii on August 
9 seized the stevedoring facilities of the 
seven (7) stevedoring corporations with 
whom the plaintiffs had been, and then were 
{and still are] engaged in a ‘labor dispute’ 
over the subject of wages. From then to 
the present under said Acts the Territory 
has been in the stevedoring business at all 
ports of the Territory. From its entry into 
this business to the date of our restraining 
order, plaintiffs have picketed the Territorial 
operations and called upon and received 
aid from other unions as well as assistance 
and respect for its picket lines. As a result 
the Matson vessels remain immobile. This 
picket line had even been extended to the 
San Francisco waterfront to prevent the 
loading of Matson ships for Hawaii. Based 
thereon National Labor Relations Board 
charges of a secondary boycott, preferred 
by Matson, are pending in the Federal court 
in San Francisco... . 

“Since our restricting order the situation 
as to the immobility of Matson vessels is as 
it was prior to our order, even though the 
pickets are called ‘monuments to free men’ 
[see restraining order], and as a witness, 
Yasuda, said, they look ‘alike’, The inaction 
of this fleet is said by Mr. Bridges to be 
the main objective of the strike against the 
seven stevedoring companies as all, in his 
opinion, are controlled by the so-called Big 
Five of Hawaii. Gulf and East Coast ves- 
sels of the Waterman and Isthmian Steamship 
Lines are, despite the pickets or ‘monu- 
ments’, in and out of the Territory ports 
serviced by the Territorial stevedores, and 
a ‘Splinter Fleet’ consisting of ten or more 
barges and small craft operate between the 
West Coast and Hawaii serviced here for 
the most part by I. L. W. U. stevedores 
under an ‘escrow’ agreement. Army and 
Navy vessels are serviced by the plaintiffs 
pursuant to a contract with one of the steve- 
doring companies.” 


On October 7, 1949, the day before Mr. 
Harry Bridges was to announce the nego- 
tiated settlement of the strike, the district 
court directed the entry of the following 
order upon the motion for a preliminary 
injunction: “The motion fails by reason of 
the court being divided on the issue.” ™ 

On October 8 there was a notice of appeal 
by the ILWU and a petition for injunction 
pending appeal, which was denied, On 
October 29, several days after full steve- 
doring operations had been resumed, there 
was a hearing before the United States 
Court of Appeals for the Ninth Circuit 
and on motion of the union the appeal was 
dismissed.’“However, there was agreement 
that “for lack of a Territorial Supreme Court 

..” the district court “should retain juris- 
diction and hear the merits.” 

Inasmuch as the ILWU, as already noted, 
had taken an appeal from the rejection by 
the divided district court of its petition for 
a temporary injunction, the suspended ex 
parte restraining order in Territory v. [1LWU 
(Equity No. 5128), the suspended contempt 
proceeding in the same case and the sus- 
pended proceedings in the government’s 
petition for geographically broader restraint 
in Territory v. ILWU (Equity No. 5137), 
in which no restraint whatever had been 
granted, all remained suspended—and since 
the union’s appeal was not (adversely) acted 
upon until after the strike had ended—the 
provisions of Act 3—concerning the termi- 
nation of its restrictions—did not come into 
play. The restrictions would be lifted, said 
the statute, when any stevedoring company 
“and its employees” advised the Governor 
of the settlement of their dispute. As pointed 
out in a brief filed by the National Lawyers 
Guild in behalf of the union, “nowhere is 
provision made for participation [in the 
wind-up] by a union.” *” The brief asks: 
“When does this denial of fundamental 
rights end, under the Territorial law? Only 
[it answers] strike is broken. 

.” and the Governor is advised of the 
settlement of the dispute. An employer- 
minded commentator might put it differently : 
“When does this denial of the fundamental 
rights of the public (to food, etc.) end? 


when the 





172 Ruling upon motion for a preliminary in- 
junction. Judge McLaughlin in case cited at 
footnote 159. 

173 Case cited at footnote 159. 

14 Case cited at footnote 159. 

5 Judge McLaughlin in case cited at foot- 
note 159. 

116 Amicus Curiae Brief of the National Law- 
yers Guild (typewritten) filed in case cited 
in footnote 159. The brief speaks of Hawaii 
as the ‘“‘scene of the most repressive labor 


Great Hawaiian Dock Strike 


legislation in our national history.’’ Acts 2 and 
3, it says, are ‘‘more restrictive than the Taft- 


Hartley law ... [they have] set in motion the 
speedy intervention of the judiciary to restrain 
the exercise of rights as fundamental as picket- 
ing, striking and peaceful publicity of the facts 
of a labor dispute.’"’ It continues: “The 
Hawaiian legislation has attempted to read out 
of existence the authority of the ILWU under 
the National Labor Relations Act as the collec- 
tive bargaining agent of the longshoremen."’ 
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Hawaii, with a population of a half 
million persons, contributes more 
revenue to the Federal Government 
than any one of 10 of the present 
States of the Union. It was a free 
and independent republic before it 
became an integrated part of the 
United States by mutual agreement 
in 1900. Almost half a century pre- 
viously, however, in 1854, President 
Franklin Pierce had authorized nego- 
tiations to annex Hawaii... . 
Senate Report No. 1928, Eighty-first 
Congress, Second Session. 





Only when the resistance of the employers 
to the strike is broken and the union wins 
something more than was recommended by 
the Governor’s Emergency Board.” 

The division of the court was profound. 
It sharply posed the dilemma which modern 
communities confront when they face strikes 
which jeopardize the public health or safety. 
It was the “firm opinion” of Judge Metzger 
that the ILWU “made an absolutely clear case 
which entitles them to the relief for which 
they pray; [and] that if the mandates of 
the Constitution and federal laws are obeyed, 
they must be given this relief.”"" There 
was no doubt, he pointed out, that the 
union had suffered, and was continuing to 
suffer, injury and damage for which it had 
“no adequate remedy at law.” The chief 
judge continued: 

“It would be entirely erroneous to find 
that whatever injury is being sustained by 
the plaintiffs is overbalanced and out- 
weighed by damages resulting from a slump 
in Territorial taxes, shortages in materials 
and goods, and that certain business and 
individual members of the public have suf- 
fered or the public as a whole will suffer 
in the interim, if federal laws as I construe 
them are enforced and the temporary in- 
junction granted; the implication would fol- 
low that such public and private damage 
would necessarily flow from the discontinu- 
ance of stevedoring activities under Acts 2 
and 3 of the Legislature, whereas the un- 
contradicted evidence shows that adequate 
stevedoring operations could be resumed at 


once if the defendants Stevedoring Com- 
panies should sufficiently recede from a 
stand they have taken, which caused and 
continues the strike, and consent to settle 
or arbitrate the matter of a wage difference 
in accordince with the public policy of the 
United States, as expressed in the Norris- 
LaGuardia Act, 29 U. S. Code, 108; the Taft- 
Hartley Act, 29 U. S. Code, 171, and Railway 
Labor Act, 43 U. S. Code, 157, 158, as well 
as the public policy of Hawaii Territory 
in dealing with labor disputes, Sections 
4115 and 4157, R. L. H. 1945,” ™ 

Thus, while Judge Metzger did not deny 
that there had been community loss and 
damage (whether or not of such proportions 
as to jeopardize the public health and 
safety) ” he did say that whatever injury the 
Hawaiian community sustained need not have 
been undergone if the seven companies had 
been willing to “sufficiently recede” from 
the position they had taken. His colleague 
on the court might have urged—but did 
not—that whatever community injury was 
suffered need not have been suffered if the 
union had been willing to “sufficiently re- 
cede” from the position it had taken. 

The chief judge’s colleague, McLaughlin, 
made a different assessment of the problem: 

“In balancing the equities we have on the 
one hand a goodly measure of opinion, con- 
jecture and argument as to the effect of 
Acts 2 and 3 upon plaintiffs’ rights if they 
be interpretable only as plaintiffs analyze 
them, plus the fact that negotiations be- 
tween the plaintiffs and the seven stevedor- 
ing companies are admittedly going on from 
time to time, the plaintiffs’ officials state to 
the union membership and to others that the 
strike is won despite Acts 2 and 3, there 
is no substantial showing of any significant 
loss of membership, and the contention that 
the life of the union is at stake is not sup- 
ported by very convincing facts. On the 
other hand, the evidence presented by the 
Territory from the tax standpoint alone 
shows the serious, indeed the precarious, 
position of the Territory’s island economy. 
Whether due solely to strike conditions or 
not, we are confronted with facts—not a 
theory—which establish that a temporary 
injunction under existing conditions would 
further dangerously impair the Territory’s 





1 Case cited at footnote 159. 

4% Case cited at footnote 159. The implication 
that the public policy of the United States and 
of the territory requires (or even recommends) 
that parties to a labor dispute ‘‘consent to... 
arbitrate the matter of a wage difference’’ 
would seem to be open to question. 
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™” The Governor's Emergency Board said: 
‘This strike has cost the community a great 
deal, socially as well as economically. As the 
period of this dispute which has paralyzed the 
flow of commerce to and from Hawaii continues, 
there will be a growing accumulation of com- 
munity hardships and economic loss.’’ United 
States Senate Hearings, 1949, at p. 27. 


April, 1953 @ Labor Law Journal 





Sa abana 





Economic and cultural progress has 
been marked in Hawaii. . . . More- 
over, attendance at the schools of 
Hawaii exceeds by far the average 
ratio in the United States—Senate 
Report No. 1928, Eighty-first Con- 
gress, Second Session. 





economy and thus the public welfare, health 
and safety. No Splinter Fleet can support 
this Territory’s delicate economy, which is 
premised upon adequate, regular shipping 
facilities. 

“As between the Territory and the plain- 
tiffs, I find the balance of the equities to be 
heavily in the public’s favor. 

“Accordingly, in the public interest I 
would deny the motion for a temporary 
in‘unction—and without reservations as con- 
tained in our restraining order, The evi- 
dence as to events since the date of that 
order do not longer warrant retention of 
such legal language, susceptible of mis- 
understanding by third parties to whom 
monuments and pickets look ‘alike’, Nor 
do I see any longer any need to hold up 
the Territorial courts in view of plaintiffs’ 
asserted right to ignore Acts 2 and 3 and 
to picket the Territory’s operation so as to 
keep immobile vessels which might other- 
wise serve to relieve the emergency.” ™ 

Judge McLaughlin might have added— 
but he did not—that the unions, as well as 
the community, were “confronted with facts 
—not a theory .’ The crucial fact 
was that—under the circumstances precipi- 
tated by, first, the failure of the parties to 
agree on wages; second, the refusal of the 
arbitrate; third, the 
union’s and, the emergence 
of Acts 2 and 3—they could be 
—enjoined from carrying on certain 
for their “mutual aid and 
the Norris-La 


seven companies to 


strike fourth, 
—and were 
“con- 
certed activities” 
protection”—activities which 
Guardia Act, the Taft 
Hawaiian Employment Relations 
ferred u n 
so long, at any rate, as their members were 
f Even 


and the 
Act con- 


Hartley Act 


on them the right to engage 


in the service of private employers. 
if the unions were to admit that the rights 
in question properly were extinguished 
when, by seizure, their members, or those of 
them whom the government might hire, ceased 


1% Case cited at footnote 159. 
%1 Whether such members of the union be- 
came, in any authentic sense, employees of the 
government, under legislation which foreclosed 
collective bargaining between government and 
workers and which turned operating profits 
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to be private employees,™ they still could 


have urged with truth that the waiver of 
the rights in question, under governmental 
operation, as a fact, had caused them great 
damage and perhaps threatened their very 
existence. 

The dilemma re-emerges: Whether to pro- 
tect the public interest at the expense of 
legitimate union interests with one member 
of the court, or the 
the unions’ rights and interests even where 
such protection may cause irreparable public 
injury. Of course, the dilemma is easily 
resolved if there is a concession on the criti- 
cal issue—if the unions agree to the wages 
offered, if the companies agree to the rates 
demanded, or if the companies agree to 
arbitrate. In the absence of concession, the 
dilemma persists. Which horn one seizes 
depends on whether one gives the greater 
weight to the rights and interests relied upon 
by the union or to the wider rights and in- 
terests of the community. 

The role of the federal Anti-Injunction 
(Norris-La Guardia) Act in the dock-strike 
situation was a strange one. In the light of 
Alesna™ there would appear to be no ques- 
tion of the freedom of the territorial circuit 
courts to issue injunctions in appropriate 
Situations upon petition of either private 
parties or the territory itself. The suit 
in the circuit court brought by the Hono- 
lulu Construction and Draying Company 
against the teamsters’ union, for example, 
could, and did, culminate 
order. So, also, assuming the constitution- 
ality of Acts 2 z the suits brought by 


with otnet p o ect 


in a restraining 
2 and 3, 
the territory against the ILWU in August. 
This would seem to be so whether the union 
is, or is not, considered to have been in dis- 
pute with the Of , the 
ILWU repeatedly had taken position 


1 ‘ 
| 


course 
the 


were 


territory. 


urts ‘cour 
of the United States” within the contempla- 
tion of Norris-La Guardia. If that position 


were sound it fairly could conclude that the 


at the territorial circuit c 


+ 
t 


Hawaiian circuit courts were precluded from 


(in controversies be- 


issuing injunctions 


dispute ) except im 
conformity the Norris- 


La Guardia. On this footing, the restrain- 


n pa es ib 
with provisions of 


order in the / l“iu Construction case 


might well have failed to issue. Whether 
the restraints in the \ 


against ILWU in Equity No. 5128™ could 


suit by thre terri'o 


back to the stevedoring companies is a debatable 
question. (Act 2, Secs. 3 (d) and (f).) 
1 Alesna vw. Rice, 16 LABOR CASES 
172 F. (2d) 176 (CA-9, 1949) 
*3 Case cited at footnote 


{ 64,926, 


152 





have issued would have turned on the an- 
swer to the question whether there was a 
labor dispute between the ILWU and the 
territory. Assuming such a dispute to have 
existed, restraints could not have been im- 
posed except in conformity with Norris-La 
Guardia. 


When [LWU came to the United States 
district court as a plaintiff seeking injunc- 
tive relief it knew that it stood before a 
tribunal to which, there was no question, 
Norris-La Guardia does apply. Therefore, 
if Acts 2 and 3 were constitutional and if 
it was engaged in a dispute with the terri- 
tory, it could not have hoped to get an 
injunction in the federal court except in ac- 
cordance with the provisions of Norris-La 
Guardia. The union, therefore, took the 
position in Tsukiyama that Acts 2 and 3 
were unconstitutional’ and, apparently, 
that it was not engaged in a labor dispute 
with the territory. It got its restraining 
order. 


Chief Judge Metzger appears generally to 
have supported the position of the ILWU. 
He found Act 2 “invalid on its face,” uncon- 
stitutional under the Fifth Amendment and 
under other constitutional provisions: 


“It [Act 2] is invalid because the 
whole legislative scheme of Acts 2 and 3 
is designed to destroy and break a lawful 
strike and thus effectively destroy the lawful 
rights of the Unions and their members, 
bringing the Acts in conflict with the Norris- 
La Guardia Act and the Byrnes Anti-Strike- 
breaking Act inasmuch as its mean- 
ing and purpose is [sic.] clearly shown in 
title, findings, declarations, definitions and 
text to be intended for strikebreaking by 
the use of injunctions and otherwise. 

The coercive effect of Act 2 is tantamount 
to a threat to carry out strikebreaking, 
which is afelony ....”™ 


It is not clear to this writer whether 
Judge Metzger considered that there was a 
labor dispute between ILWU and the ter- 
ritory. His colleague evidently understood 
him “to believe that Acts [2 and 3] 
put the Territory into the labor dispute 
between the plaintiffs and the seven steve- 





unions’ 
and see McLaughlin's opinion in Tsukiyama: 
the plaintiffs admit that they have no 


™ See the | 


Compl: sint for. “Init unction 


labor dispute with the Territory... .” 
cited at footnote 159.) 

%3 In the case cited at footnote 159. Judge 
Metzger alluded in this connection to the ter- 
ritorial public utility labor act: ‘The right to 
equal protection of laws is embodied in the due 
process clause of the Fifth and Fourteenth 
Amendments. Fiaintiffs are not accorded the 
same protection of rights [sic] as are accorded 
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cota DERE 


adte... 


United Air Lines 


This gold-and-bronze regal warrior 
is Kamehameha |. The statue is in 
downtown Honolulu. Not far from 
its site is the scene of his greatest 
triumph—the Pali—a precipitous cliff 
over which his forces pushed his 
enemies in the climactic battle of the 
successful war the monarch waged 
to unify the Hawaiian Islands for 
the first time. 





doring companies.” If it was true that the 
territory had become a party to the labor 
dispute, then it followed, said Judge Mc- 
Laughlin, that “the short and most effective 
answer to this motion [for injunction] is 
that no injunction can be issued by this 
Court due to the provisions of the Norris- 
La Guardia Act.” The two-judge court 
being divided, no temporary injunction was 
issued. But a temporary restraining order 


by Territorial law ‘to other employees “engaged 
in labor disputes affecting public interest and 
welfare. See Public Utilities, Labor Disputes, 
Chapter 73, Revised Laws of Hawaii, 1945.”’ 
As noted elsewhere, the public utilities labor 
law referred to had been extensively amended 
shortly before the dock strike began. The new 
legislation was captioned ‘‘Hawaiian Public 
Utility Labor Act of 1949"' (Act 146, S. L. 1949). 
The amendments might have, but did not, extend 
the coverage of the law to include stevedoring. 
186 Case cited at footnote 159. 
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had been issued on August 29 and it ap- 
parently was not issued in conformity with 
the procedural requirements of Norris-La 
Guardia. The issuance of such an order, 
while consistent with the union’s position 
that it had no dispute with the territory— 
however unrealistic that position may have 
been—is scarcely consistent with a view on 
the part of either of the sitting judges that 
the territory was in the dispute. 


X 


During August and September, while the 
Hawaiian legislature was producing Acts 
2 and 3 and the territorial and federal 
courts, under them, were hearing the par- 
ties and seeking to determine things judi- 
cially, negotiations between the ILWU and 
the seven companies still were “going on 
from time to time.” Nor was negotiation 
the only process that was going forward. 
In September, while Judges Metzger and 
McLaughlin were hearing the pros and 
cons in Tsukiyama on the question whether 
the limited temporary restraining order 
should be replaced with a preliminary in- 
junction, a final effort at mediation was made. 

The initial impulse evidently came from 
the meeting in Washington on July 18 
which had been arranged for by the Senate 
committee.” On or about September 3 
the seven companies designated as many 
representatives to meet in New York City 
with Cyrus S. Ching, director of the Federal 
Mediation and Conciliation Service, and a 
representative, or representatives, of the 
ILWU.™ The mediation conferences began 
on September 7,” with Harry Bridges 
present for the ILWU. Among the com- 
pany representatives was Dwight C. Steele, 
president of the Hawaii Employers’ Council. 
Present also were William N. Margolis, then 
assistant director of the service, and Philip 
Brooks, then director of research for the 
council.” 

After the first mediation session, it was 
reported that Bridges had presented two 
new issues: (1) that the union wanted the 
right not to have its members be obliged to 
cross bona fide picket lines and (2) that 


there must be a clear-cut understanding that 
men hired by the Government of Hawaii 
under its seizure powers should not be em- 
ployed by the stevedoring companies in the 
future.” 

On the fourth day of the mediation ses- 
sions, Bridges was reported as saying that 
“the union would be willing to modify its 
position to discuss wages [now] and 
submit all other issues to arbitration if that 
would help toward a settlement.” He also 
was reported as reiterating his demand for 
“employer guarantees that no member of his 
union be required to cross a picket line.” 
It was stated also that he “wanted em- 
ployers further to guarantee that they would 
not employ any of the one thousand dock 
workers now servicing Hawaiian piers un- 
der emergency conditions.” The spokesmen 
for the seven companies were reported as 
opposing “arbitration of any cost item, such 
as wages. While they accepted .. . the 
general principle of arbitration, they held 
that only grievances and other questions 
arising under the present contract should 
go to arbitration.” ™ 


After four or five days of conference the 
mediation meetings were adjourned on Sep- 
tember 12 without agreement. But before 
adjournment, according to Brooks’ account, 
the following colloquy took place: 

“Ching: ‘Do you fellows think 
got Harry Bridges licked?’ 


you have 


“Steele: ‘Frankly, we think he is 
the strike.’ 


losing 


“Ching: ‘But Harry doesn’t think he is 


licked.’ ” ™ 

Certainly the statement reported to have 
been made by Mr. Bridges on September 
10, did not indicate that he thought he 
was “licked.” News dispatches quoted him 
as saying: “The attitude of the employers 
on the wages and other questions offers 
absolutely no possibility of a settlement 

: They think we’re weakening and 
can be pushed around, but we don’t push. 


They are a bunch of feudal reactionaries.” ™ 


Xl 


The New York mediation effort had failed, 
as the chairman of the stevedoring com- 





*% United States Senate Hearings, 1949 
8 New York Times, September 3, 1949. 
14 New York Times, September 7, 1949. 


” Brooks, work cited at footnote 1, at p. 332 
and following. Mr. Brooks sat in at the sessions 


between the two mediators and the industry 
contingent. He evidently made careful notes 
of the proceedings at the mediator-employer 
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meetings. For his summary of them see work 
cited at footnote 1, at pp. 232-243 

™t New York Times, September 8, 1949 

2 New York Times, September 11, 1949 

% Brooks, work cited at 
234. 

™ New York Times, September 11, 1949 


footnote 1, pp. 233- 





panies’ negotiating committee—and perhaps 
others—evidently expected it would.” 

Efforts on the part of shipping interests 
to keep marine commerce moving between 
Hawaii and the Pacific Coast led to exten- 
sion of the strike front to California and to 
Oregon. Newspaper dispatches on the last 
day of July reported that the “Honolulu 
headquarters of the ILWU prepared to fly 
pickets to San Francisco in face of 
an announcement by the Matson Navigation 
Company that it would begin loading a 
freighter [the S. S. Hawatian Refiner] for 
Hawaii on the west coast next week.” The 
dispatches further noted that “The ILWU 
admitted the move was a maneuver to 
escape any secondary boycott p-ovisions of 
the Taft-Hartley Act that might be in- 
voked.” ™ On July 30 the unions’ strike- 
strategy committee in Honolulu was reported 
to have cabled the president of _ILWU 
Local 10 in San Francisco: 

“The newspapers here report Matson 
Navigation Company determined to load 
vessels in San Francisco for strike-bound 
Hawaii and will attempt to use your mem- 
bers in this operation. We are there- 
fore immediately sending a number of 
strikers to San Francisco to picket such 
vessels as may be involved in an attempt 
to bring cargo into strike-bound Hawaii.” ™ 


According to Honolulu newspaper dis- 
patches published on August 1, “Two Ha- 
wali ILWU stevedores left here this morn- 
ing by plane to picket Matson 
Navigation Company loading operations 
in San Francisco. The men are John Aukai 
and Fred Kamahoahoa striking long- 
shoremen. A union official indicated 
the ILWU pickets are being sent to San 
Francisco so that a union refusal to load cargo 
there may not be termed a secondary boycott.” ™ 

On August 3, it was reported, “Two 
ILWU strikers from Hawaii were waiting 

. to take their stations as pickets... [on] 
the pier when the call goes out for longshore 
gangs” to load the Hawaiian Refiner.™ 


1% Chairman W. R. Starr cabled Senator Mur- 


ray, chairman of the Senate committee, on July 
21, 1949: ‘‘We believe that effective mediating 
can only be done here [in Hawaii].’"’ (95 
Congressional Record 10,002.) But experience in 
the 1949 strike seems to suggest that effective 
mediating could be done neither on the main- 
land nor in Hawaii. 

1% New York Times, July 31 
patch dated July 30). 

#7 Brooks, work cited at footnote . F 
at p. 245 (citing Honolulu Star-Bulletin, July 
30, 1949.) 

™® Honolulu Star-Bulletin, August 1, 1949, as 
quoted by Brooks, work cited at footnote 
1, at p. 245. 


266 


(Honolulu dis- 





Any dominance of the economy of 
Hawaii by the so-called Big Five com- 
panies in the Territory has been offset 
and balanced by the growth of small 
enierprises, the spread to Hawaii of 
mainland chain-store operations, and 
by the rapid development of labor 
organizations in the isiands.—Senate 
Report No. 1928, Eighty-first Con- 
gress, Second Session. 





The “imported” picket line evidently was 
effective, because on August 22 the Matson 
Company filed charges with the regional 
director of the National Labor Relations 
3oard, alleging an unlawful secondary boy- 
cott. The charges asserted that the Long- 
shore and Allied Workers of Hawaii, Local 
136, “have induced and encouraged and are 
inducing the employees of Matson 
Navigation Company to engage ina 
strike or a concerted refusal in the course 
of their emplcyment to perform serv- 
ices for Matson an object thereof 
being to force Matson to cease 
doing business with other persons, in viola- 
tion of Section 8 (b), Sub-section 4 (A) of 
the National Labor Relations Act, as 
amended.” *”’ Upon investigation of the 
charges the NLRB regional director con- 
cluded that there was “reasonable cause to 
believe” that the acts and conduct of re- 
spondents constituted a violation of Section 
8 (b) 4 (A) and petitioned the United 
States district court for a restraining order, 
which on September 6 the court issued. The 
order restrained the respondents from in- 
ducing “the employees of Matson 
by .. . picketing, or any like acts or con- 
duct . . . to engage in a strike or a 
refusal . . . to handle 
or to perform serv- 

where an object 

Matson ..., to 

with the 


concerted 
any goods 

ices for Matson 

thereof is to force 

business 


cease doing 


1%” New York Times, August 4 (San Francisco 


dispatch dated August 3). In a San Francisco 
dispatch published in the New York Times on 
August 1, a Matson official had been quoted as 
stating that ‘‘should CIO longshoremen refuse 
to pass through the imported picket line to load 
the vessel, the company would lodge a com- 
plaint with the National Labor Relations 
Board.”’ 
* From ‘‘Teinporary restraining order and 
rule to shew cause,.’’ in Gerald A. Brown, Re- 
gional Director, NLRB wv. ILWU, CIO, and 
Longshore and Allied Workers of Hawaii, Local 
136, of the ILWU, CIO (DC Calif.), No. 29106. 
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Hawaiian Stevedoring Companies, the Gov- States Navy. “The actual loading of the 
ernment of the Territory of Hawaii and/or barge was performed by employees of Isle- 
the Governor of the Territory . . . [and ways, Ltd. in Hawaii”—with which em- 
other] shippers and consignees of goods.”™ ployees Isleways had no dispute.” 

The district court’s restraining order re- Towed by an Isleways tug, the loaded 
mained in effect through the remainder of barge crossed the Pacific to the mouth of 
the strike period and its Hawatian Refiner the Columbia River via Puget Sound.” On 
remained unloaded through the same period. September 25 it was towed up the Columbia 
“The Matson Navigation Company,” said to the port of The Dalles dock at The 
a San Francisco dispatch to the New York Dalles, Oregon, Hawaiian Pine had con- 
Times, “abandoned hope of getting its tracted with the pert of The Dalles for the 
freighter Hawatian Refiner loaded here. . .. unloading of the barge. The ILWU, accord- 
This despite a federal court order restrain- ing to Hawaiian Pine’s NLRB charge, “had 
ing the ILWU from picketing the loading declared the ... cargo to be ‘hot’ and had 
pier. The union withdrew the two token advised the port of The Dalles, Consoli- 
pickets flown here from Hawaii but the dated Freightways and other interstate 
[San Francisco] longshoremen refused to freight lines that the cargo would be pick- 
load the ship.” ™ eted if an attempt were made to discharge 

it at the port of The Dalles. The regular 
Xil interstate freight haulers therefore declined 


. ° ° . ° -rtake sliver > cargo” at - 
While Matson was being frustrated in its ‘ undertake to deliver the cargo” at San 


efforts in San Francisco and Los Angeles 
to load its Hawaii-bound freighters, the 
Hawaiian Pineapple Company and its trans- 
portation subsidiary, Isleways, Ltd., in Hono- 
lulu were about to have trouble getting 
pineapples shipped to the mainland market. 
To fill a large order for canned pineapple 
tidbits from the Barron Gray Packing Com- the San Francisco docks: 

pany of San Jose, California, Hawaiian Pine “A lone Hawatian picket today began 
in late August began loading 2,700 tons of patrolling this Columbia River port to pro- 


Jose. Barron Gray Packing Company there- 
upon hired trucks for the purpose.” 

On the following day, September 26, the 
Honolulu Star-Bulletin printed a United Press 
dispatch from The Dalles which disclosed 
what had become of one of the two pickets 
who had been enjoined from picketing on 


the diced pineapple, which it had grown and tect the scheduled unloading of $800,000 
processed,™ upon the seagoing barge YFN624, worth of diced Honolulu pineapple labeled 
which it had chartered from the United ‘hot’ by the striking CIO longshoremen. 


21 Case cited at footnote 200. The NLRB cases and on tis plantations. (Brooks, in the work 
are Nos. 20-CC-43, and -44 and, according to a cited at footnote 1, at p. 250.) 
letter to the present writer from the Director *’ From the charge by Hawalian Pine filed on 
of Information, NLRB, dated October 3, 1951, October 5, 1949, with the NLRB regional direc- 
‘‘Involved .. . the picketing of Matson terminals tor at Portland, alleging viclations by the ILWU 
in San Francisco and Los Angeles by pickets Pacific Coast locals only—of the so-called 
sent over ... by the Honolulu local.’" Ahn antiboycott provisions of the Taft-Hartley Act. 
(work cited at footnote 1, at p. 110) says that The case was docketed as ‘‘International Long- 
‘“‘temporary retraining orders were issued in shoremen's and Warehousemen’s Union (CIO), 
San Francisco and Wilmington” California San Francisco, Calif.; ILWU Local 8, Portland, 
The Matson ship involved at Wilmington evi- Ore.; ILWU Local 4, Vancouver, Washington 
dently was the Hawaiian Logger. On November (Hawaiian Pineapple Co., Ltd. and Isleways, 
30 ‘‘the charges in cases No. 20-CC-43 and 44 Ltd.) Case No. 36-CC-10."" The charge was 
° were withdrawn. On December 12, 1949, withdrawn on November 15, 1949, before any 
the petition for injunction also was withdrawn, application for injunction was made by the 
and the temporary restraining order lifted.’ NLRB 
(Letter dated December 15, 1950, from the The account here given of the cruise of the 
NLRB director of information to the present YFN624 rests in part upon a typewritten manu- 
writer.) script entitled ‘“‘The Dalles, Oregon, pine un 
“ Letters, dated December 15, 1950, and Octo loading incident’’ by Sumiko Kuwaye, a student 
ber 3, 1951, from director of information, at the University of Hawali Factual state- 
NLRB, to this writer; Brooks, work cited at ments, not cited to other sources, have been 
footnote 1, at p. 246, says ‘‘Matson also aban- drawn from Mr. Kuwaye'’s manuscript, which 
doned its attempt to sail the Logger from Los is on file at the Industrial Relations Center of 
Angeles’’ and see his note 155 at p. 325. the University of Hawail. There was a good 
* New York Times, September 8, 1949 deal of barge traffic between Hawail and the 
Brooks, in the work cited at footnote 1, at Pacific Coast during the strike 3arge freight 
p. 246, says that ‘‘the two Hawaiian pickets rates were more than twice as high as the regu- 
disappeared so compietely that they could not be lar ocean freight rates 
found by the federal marshals.’’ One of them * It apparently put in at Tacoma, but was 
turned up later at The Dalles, Oregon. prevented from unloading by ILWU longshore- 
* At this time ILWU members were peace- men there 
fully working for Hawaiian Pine in its cannery 2» Charge in NLRB case No. 36-CC-10 


Great Hawaiian Dock Strike 267 








Fred Kamahoahoa, a wavy-haired Honolulu 
dock worker, took up his picketing position 
at the entrance to The Dalles port, making 
him the mainland’s anchor man of a trans- 
Pacific picket line.” ™ 

On September 28 the Star-Bulletin reported 
that 100 longshoremen from Portland had 
set up picket headquarters at The Dalles. 
The port of The Dalles dock was pick- 
eted by the ILWU on September 26, 27 
and 28. “Generally there was a very large 
number of pickets on the line, ranging up to 
250.""" 

The account given by the charging party 
(Hawaiian Pine) in NLRB case No. 36-CC-10 
as to what took place on September 28 is 
as follows: 

“On the morning of September 28, 1949, 
the port of The Dalles commenced discharg- 
ing of the pineapple and two large trucks 
were driven upon the dock during the 
morning, one of which was loaded with pine- 
apple, Threats were being made continu- 
ally by the pickets. Just before noon, two 
special police officers on their way to lunch 
were threatened with injury and one of the 
pickets took a flashlight away from the 
officer. At about 2:00 P. M., two additional 
trucks and trailers were driven on the dock. 
The pickets, as the trucks went through the 
gate, broke through the police line and 


stormed on to the dock. Approximately 150 
pickets overpowered about 16 regular and 
special police officers of the City of The 
Dalles and proceeded to smash most of the 
glass in the trucks, cut the airlines on the 


trucks, seriously damaged the engines, 
slashed the ropes and tarpaulins on one of 
the trucks, seriously damaged a derrick, 
chopped the manila hawsers of the barge to 
set her adrift, and threw about 200 cases 
of pineapple into the Columbia River, Five 
truck drivers and two employees of the 
Hawaiian Pineapple Company were badly 
beaten. One of them is in the hospital with 
a broken back. Another had several ribs 
broken. Several had serious concussions of 
the brain resulting from being struck with 


2x4s or other heavy implements. A number 
of photographers were manhandled, struck 
on the head with clubs, and a number of 
their cameras were smashed. The pickets 
remained in possession of the dock for about 
30 minutes.” 

The Honolulu Star-Bulletin published the 
following story of what went on during 
that turbulent day at The Dalles: 

“A mob of 250 CIO longshoremen, brand- 
ishing axes, sledgehammers, knives and 
rocks, broke through a police line today and 
injured six men in a violent mass attack 
against crews and equipment unloading ‘hot’ 
Hawaiian pineapple. .. . The violence flared 
up because non-union stevedores from The 
Dalles area were unloading cases of pine- 
apple from the strike-bound Hawaiian Islands. 

Three photographers’ cameras were 
smashed, a huge loading crane was sabotaged, 
hawsers were severed on the black-listed 
Barge ‘Honolulu’ and canned pineapple tid- 
bits were dumped on the ground and into 
the water. the pickets, yelling ‘Get 
those finks’ charged through police cordon. 
... [They] picked up gallon cans of pine- 
apple and threw them into the open hatch 
of the barge. They smashed a big unloading 
crane with sledgehammers, snipped guide 
wires and pulled out motor batteries.” ™ 

Meanwhile, Hawaiian Pine, on the same 
day, petitioned the Circuit Court of the State 
of Oregon for the County of Wasco for a 
temporary restraining order. Late in the 
afternoon of September 28 Judge Wilkinson 
issued such an order, restraining the de- 
fendants “and those acting in concert with 
them” from: 

“1. Establishing or maintaining, or caus- 
ing to be established or maintained, or in 
any manner encouraging, aiding or abetting 
in the establishment or maintenance of 
pickets or picket lines at or near the dock 
and terminal of the port of The Dalles in 
the City of The Dalles, Oregon, or at or 
near the entrances, roads or ways leading 
to the dock or terminal of the said port of 
The Dalles; 





8 Quoted by Brooks, in the work cited at 
footnote 1, at p. 246. 

*” Charge in NLRB case No. 36-CC-10. An 
ILWU account says: 

“The barge couldn't find a spot to unload. 
It was sent to Tacoma in the belief that the 
ILA longshoremen [AFL] would work the 
cargo. [They] absolutely refused. The 
barge was then towed around the Puget Sound 
looking for a place to unload and without suc- 
cess. Workers refused to refuel the tug. Air- 
planes followed the course of the frustrated 
barge as it wound its unhappy way about Puget 
Sound. Finally the barge was.towed up the 
Columbia River, almost 200 miles past the 
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Bonneville Locks and into the foothills of 
the Cascade Mountains. There an attempt was 
made to unload the barge using scab labor 
collected from The Dalles; but the operation 
was unsuccessful.’’ (Report of the Officers to 
the Ninth Biennial Convention of the Inter- 
national Longshoremen’s Union, Honolulu, 
T. H., April 2, 1951, Part I, at p. 7.) 

20 Star-Bulletin, September 29, 1949, as quoted 
by Brooks, in the work cited at footnote 1, at 
pp. 245-249. The charge in NLRB case 36-CC-10 
stated that longshoremen from the Vancouver, 
Washington, and the Portland, Oregon, locals 
of the ILWU ‘“‘actively participated in the 
picketing.”’ 
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“2. Preventing or attempting to prevent, 
or dissuading or attempting to dissuade 
any of the employees of the plaintiffs or 
anyone else whomsoever from working in 
or about said terminal or dock or on or 
about the barge known as YFN624; 

“3. From in any manner interfering with 
the carrying on by the plaintiffs or the port 
of The Dalles of their business and activi- 
ties on or about said dock or terminal or 
on or about said barge, and from in any 
manner interfering with the discharging of 
the cargo of said barge and the handling 
thereof; 

“4. From in any manner interfering with 
the movement of trucks or other vehicles 
into, upon or out of the said dock or ter- 
minal of the port of The Dalles or the per- 
sons operating said trucks or vehicles or 
the persons thereupon. Bsc 

“Early in the morning on September 29,” 
according to Hawaiian Pine’s NLRB charge, 
“approximately 35 members of the Oregon 
State Police arrived at the port of The 
Dalles for the protection of life and prop 
erty,” and on the same day “approximately 
400 men under the direction of the Interna- 
tional Longshoremen’s and Warehousemen’s 
Union continued to picket at The Dalles, al- 
though the [police] ... kept them approxi- 
mately 200 feet from the entrance to the 
dock. ... In the evening of September 29 
the port of The Dalles advised the Hawaiian 
Pineapple Company that they would not, 
because of the labor violence, permit the 
barge to be unloaded at their dock. ... On 
October 3, 1949, the Circuit Court. . 
solved the restraining order because no fur- 
ther attempts to unload the barge could be 
made in view of the decision of the Port 
Commissioners.” *™” 


. dis- 


On October 5, two days before Bridges’ 
announcement of the strike settlement, Ha- 
waiian Pine filed its NLRB charges against 
the unions, requesting a restraining order 
and injunction under Sections 8 (b) (4) (A) 
and (4) (B) of the Taft-Hartley Act. As 
noted, the charge was withdrawn before the 
NLRB applied for an injunction. 


ne 


* Se 
United Air Lines 


The familiar outline of Diamond 
Head, towering 761 feet above Ho- 
nolulu harbor, is Hawaii's best-known 
landmark. Here it furnishes a majes- 
tic background for Waikiki, probably 
the most famous beach in the world, 
favorite mecca for vacationing lovers 
of sun, sand and surf. 





According to Honolulu newspaper ac- 
counts, “sixty tons of pineapple remained 
on the docks at The Dalles. This unloaded 
cargo and the barge holding the remaining 
cargo remained immobile at The Dalles 
thrcughout the remainder of the strike,” and 
on October 30, after the strike’s end, the 
remainder of the pineapple tidbits was un- 
loaded and shipped by rail to its destina 
tion at San Jose.” 

But this did not the 
judicial intervention on the Hawaiian dock 
strike’s On October 21, 
about three days before longshore opera- 


, 
conclude story of 


“Oregon front.” 
tions were to be resumed in the territory, 
the Port of The Dalles filed a petition in 
the Circuit Court of the State of 
for the County of Wasco for a restraining 
order, Counsel the ILWU thereupon 
filed a motion alleging bias and prejudice 
on the part of Judge Wilkinson and he was 


Oregon 


for 





211 Hawaiian Pineapple Company, Ltd... . and 
Isleways, Ltd. v. International Longshoremen’s 
and Warehousemen’s Union (CIO) . . ILWU, 
Locals 1-8, Matt Meehan, R. T. Baker, Toby 
Christensen, Francis Murnane, Fred Kama- 
hoahoa, First Doe Union, Second Doe Union, 
Third Doe Union, First Doe, Second Doe .. . 
to Two Hundreth Doe, No. 7334 in the Circuit 
Court of the State of Oregon, for the County 
of Wasco. The company was required to post a 
bond for $5,000. 

22 Charge by 
No. 36-CC-10. 


Hawaiian Pine in NLRB case 
The case in the circuit court 
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(Docket No. 7334) was dismissed on June 9, 


1951. ‘‘During the picketing the employees of 
the Union Pacific Railroad Company refused 
to move cars into or out of the port of The 
Dalles and the representatives of the Brother 
hoods have advised that they will not move any 
cars through a picket line.’’ 

23 Letter dated February 2, 1951, to this 
writer from Robert J. Wiener, officer in charge 
of NLRB Portland, Oregon office. 

24 Dispatches in the Honolulu 
October 30, 1949. 


Star-Bulletin, 
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disqualified. Five days later, on October 26, 
the port filed a second petition and Judge 
Wilkinson granted a temporary restraining 
order.’ The order restrained the defendants 
from: 

“1. Establishing or maintaining or causing 
to be established or maintained or in any 
manner encouraging, aiding or abetting in 
the establishment or maintenance of patrols, 
pickets or picket lines for the purpose of 
picketing the Port of The Dalles in the City 
of The Dalles, Oregon, or for the purpose 
of picketing the entrance, roads, ways, switches 
and railroad tracks leading to the dock or 
terminal of the said Port of The Dalles; 

“2. Preventing or attempting to prevent 
or dissuading or attempting to dissuade any 
of the employees of the plaintiff or anyone 
else whomsoever from going upon, working 
in and about said terminal or dock or on or 
about any vessel moored at said terminal; 

“3. From in any manner interfering with 
the carrying on by the plaintiff of its busi- 
ness and activities on or about said dock or 
terminal or on or about any vessel moored 
at said terminal and from in any manner 
interfering with the discharging or loading 
of the cargo of any vesse! and the handling 
thereof; 

“4. From in any manner interfering with 
the movement of trucks, railroad cars or 
other vehicles unto, upon or out of said dock 
or terminal of the Port of The Dalles or 
interfering with persons operating said trucks, 
railroad cars or vehicles or the persons 
thereupon; 

“5. From in any manner inducing or 
dissuading any persons whomsoever from 
handling cargo or other merchandise originat- 
ing at the Port of The Dalles; 

“6. From in any manner inducing or dis- 
suading any person whomsoever from enter- 
ing into business or carrying on business 
with the Port of The Dalles.” ™ 

In view of the union’s objection to Judge 
Wilkinson, the chief justice of the State of 
Oregon appointed Circuit Judge Walter L. 
Tooze to hear the case, and after hearing, 
Judge Tooze on October 31 continued the 


temporary restraining order, apparently in 
modified form, as a temporary injunction. 
Finally, on February 20, 1950, the injunction 
was made permanent. The permanent decree 
restrained the defendants in the precise 
terms of paragraphs “1” to “4” of the tem- 
porary restraining order set out above. De- 
leted were paragraphs “5” and “6” which 
restrained the defendants “from in any 
manner inducing or dissuading any persons 
whomsoever from handling cargo or other 
merchandise originating at the Port of The 
Dalles [and] from in any manner inducing 
or dissuading any person whomsoever from 
entering into business or carrying on busi- 
ness with the Port of The Dalles.” 

On November 2, 1949, an indictment was 
brought in Wasco County (apparently in 
the circuit court) against 24 individuals who 
had participated in the attempt to prevent 
the unloading of the barge. Before trial, 
pleas of guilty were entered and judgment 
rendered and sentence passed on December 
21, 1949." 

In December, 1949, Hawaiian Pine and 
two individuals brought suits in the United 
States District Court for the District of 
Oregon for $211,000 damages done at The 
Dalles. Evidently there were verdicts and 
judgments for the plaintiffs in all three 
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cases. 


Xill 


district court, on 
vacated the temporary 
refused a 


after the Sep- 
tember 28, had 
restraining order and 
injunction in Tsukiyama, negotiations between 
the parties were resumed. In fact, it appears 
that negotiations probably began immedi- 
ately perhaps even before—the 
Tsukiyama decision. The New York Times 
published on October 3 a Honolulu dispatch 
dated the previous day saying: “Talks 

began here today amid an air of cautious 
optimism.” These negotiations were referred 


Soon 


temporary 


after—or 


to in the same dispatch as continuing con- 
versations said to have been begun a few 


days earlier between Harry Bridges and 





5 Port of The Dalles, a municipal corporation 


v. International Longshoremen’s and Ware- 
housemen’s Union ILWU, Local 8... 
ILWU Local 4 (and the same series of other 
defendants, except for omission of Fred Kama- 
honhoa, as in Hawaiian Pine case (Docket No. 
7334 cited at footnote 211), Docket No. 7353 
in the Circuit Court of the State of Oregon for 
the County of Wasco. The details with respect 
to the first petition, dated October 21, were 
supplied by Mr. Richard M. Botley, of the 
Hawaiian Pineapple Company, during a per- 
sonal interview with the present writer on 
September 29, 1950. 
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26 Port of The Dalles v. ILWU, Docket No. 
7353. The plaintiff was required to post a 
$5,000 bond. 

27 The case was ended with the 
decree and permanent injunction, 
on February 29, 1950. 

2% Letter to the present writer, dated January 
7, 1953, from D. V. Bolton, county clerk. The 
case: State of Oregon v. Martin E. Aden, et al. 

2% Honolulu Advertiser, December 13, 1949. 
The cases: Hawiiian Pineapple Company v. 
ILWU; Curto v. ILWU; and Rosales v. ILWU, 
opinion dismissing motions for new trial, 107 
F. Supp. 805 (DC Ore., September 2, 1952). 
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filing of a 
apparently 





Dwight C. Steele, president of the Hawaii 
Employers’ Council, The same newspaper 
story said that “Territorial stevedoring oper- 
ations continue in full force, with 900 
government-employed non-union stevedores 
working ships in Hawaiian ports,” but that 
“the huge sugar back-log of more than 500,000 
tons and a large part of the pineapple crop 
remain to be moved.” 

On October 2, according to Perlman, 
Bridges and ILWU Vice-President Louis 
Goldblatt flew to Honolulu and met with 
Dwight C. Steele, president of the Hawaii 
Employers’ Council. Their negotiations in 
Francisco continued in Hawaii on 
October 2, 3 and 4.” Apparently Bridges 
made a proposal, in writing, which Steele 


San 


conveyed to the stevedoring companies’ “ne- 
gotiating committee,” which 
meeting of all its members to discuss the 
proposal on the following morning, October 
5. On the morning of October 6, 
is reported to have dictated the following state- 
ment to reporters at the Honolulu airport just 
before his departure for San Francisco: 


” 


scheduled a 


sridges 


“T have negotiated a settlement of the 
longshore strike in off-the-record 
I am recommending that the union 
accept it. 


discus- 


sions. 


“The settlement is for a wage increase of 
21 cents an hour, 14 cents payable on return 
to work and 7 cents payable on February 
28, 1950. Eight cents is retroactive for the 
period from March Ist to the end of June 
this year. The longshore contract will be 
extended to correspond with the expiration 
of the west 
June 15, 1951. 


coast longshore contract on 





Very few of our existing States, at the 
time of their admission to the Union, 
possessed potential resources, both 
human and natural, superior to those 
of Alaska and Hawaii. | am confident 
that Alaska and Hawaii, like our 
present States, will grow wiih state- 
hood and because of statehood. 
—Harry S. Truman 





“Negotiations will continue before a re- 
turn to work on what wage increases there 
will be for [day work] and outside-de- 
partment workers. The whole thing is sub- 
ject to approval by the membership of the 
union,” ™ 

That evening the members of the ILWU 
Local 136 “voted unanimously,” according 
to a Honolulu dispatch to the New York 
Times, “to accept the settlement terms rec- 
ommended by Harry Bridges and the 
union’s strike-strategy committee.” 

According to Perlman “The employers 
immediately denied the but ninety 
minutes later confirmed its validity.” ™ 


story, 


The settlement terms followed the recom- 


mendations of the Governor’s Emergency 


3oard ™ as to the 14 cents and the retro- 
activity for eight cents of it. Technically, it 
topped those recommendations to the extent 
of the seven cents payable on February 28, 
1950, although, under those recommenda- 
have 
24 225 


tions more of the employees would 
had work from July 1 to October 
Normal longshore operations, however, were 
not immediately resumed. Resumption of 
full operations, as a fact, did not come un- 


til more than two weeks later. On October 





220 Perlman, in the work cited at footnote 11, 
at p. 24. It anpears from a dispatch in the 
San Francisco Chronicle on October 7 that the 
talks in Hawaii began on Sunday, October 2 

21 This is the version published in the Hono- 
lulu Star-Bulletin, October 6, 1949, as repro- 
duced by Brooks, in the work cited at footnote 
1, at p. 265. Brooks intimates that a tentative 
agreement on the 2i-cent increase had been 
reached in San Francisco during the last week 
in September. He quotes a news story pub- 
lished in the Sm Francisco Chronicle, October 
7, 1949, as saying: 

“The island talks bogged down when 
Bridges insisted on the insertion of a clause 
providing that Island dock workers, as well as 
CIO sugar workers, not be required to cross a 
picket line established by the ILWU in the 
prosecution of a legitimate strike. After balk- 
ing for several days the employers finally 
agreed to the inclusion.”’ 

Brooks states, at p. 266, that ‘‘the Chronicle’s 
story is inaccurate in describing the picket-line 
question as a part of the formal [longshore] 
settlement."’ 

222 New York Times, October 8, 1949. 
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Perl- 
‘‘An unconfirmed report relates the 
defection of C, Brewer, the 
most economically distressed of the factors.’’ 
Within a year from the ending of the long- 
shore strike, C. Brewer and Company, Ltd., and 
the ten sugar plantations for which it acted as 
agent had withdrawn from the Hawaii Em- 
ployers’ Council. (Honolulu Star-Bulletin, Sep- 
tember 14, 1959.) 

24 See United 
at p. 34. 

23 It does not appear that the union got any- 
thing whatever from the continvation of the 
strike for four months after the Governor's 
Emergency RPBoard made its recommendations 
Hd the strike wound up on July 1, the union 
no doubt would have won not less than a seven- 
cent increase on February 28, 1950 (the contract 
expiration date first fixed), even though there 
were no advance commitments to a wage in- 
crease at that time It is said that a large 
proportion of the longshcremen, perhps 30 or 
40 per cent workec throughovt the strike 
period, chiefly on United States Navy ships 


23 Work cited at footnote 11, at p. 24 


man adds: 
‘capitulation’ to 


States Senate Hearings, 1949, 
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25, 1949, Governor Stainback signed exec- 
utive orders returning the stevedoring facil- 
ities to the seven companies.” 

At the next ILWU convention after the 
1949 strike, held in Honolulu in April, 1951, 
the union’s officers naturally included in 
their report to the convention an account 
of the Hawaiian longshore strike. They 
commented that “While the sugar strike 
of 1946 tested the ability of unionism to 
survive in the Hawaiian Islands, and for 
that matter was the first strike ever won 
in the history of the Islands, the longshore 
strike guaranteed our survival.” The strike 
was won, according to the ILWU report, 
in spite of a hostile governor, his “hand- 
picked” fact-finding board and “special legis- 
lation rammed through the Territorial Leg- 
islature, and designed to outlaw and destroy 
the strike,” “Official governmental scab- 
herding and strike-breaking,” and “innu- 
merable arrests and court actions.” ‘“Taft- 
Hartley was brought into play*™ and in- 
junctions were sought in order to compel 
the loading of cargoes. These efforts 
were in vain, and throughout the strike only 
those cargoes cleared by the Territorial 
Strike Strategy Committee moved from 
West Coast ports to Hawaii,... With the 
assistance of governmental strike-breaking 
some cargo was loaded and shipped from 
Hawaii. But no West Coast ship had any 
part of this operation.” “When the fact- 
finding board fell on its face,” said the union 
officers, “the governor convened a special 
session of the legislature ... and rammed 
through special laws designed to smash the 
strike.” These laws, Acts 2 and 3, “were 
then invoked and the Governor of Hawaii 
went into the business of scab-herding. The 
Territorial government went so far as to try to 
force seamen to stay aboard ship and scab.” ” 

Although the president of the ILWU told 
the labor committee of the United States 
Senate in July, when the strike had been in 
effect for two months and a half, and the 
attorney for the employers told the same 
committee, that it had not jeopardized the 
public health and safety, the latter, at least, 


believed that there was no question that it 
had had seriously adverse effects upon the 
Hawaiian economy.™ Bridges said: “There 
is no starvation in Hawaii, ee: ee 
consequences, whether described in terms 
of effects upon public health, safety, etc., 
or in terms of impact on the economy, are 
not easy to measure, Some data on the 
strike’s effects were given to the Senate 
committee by Mr. James P. Blaisdell, at- 
torney for the seven companies. The figures 
must be considered in the light of Hawaii’s 
heavy dependence upon importations for 
her food supplies, about 60 per cent of 
which are imported. Moreover, about 90 
per cent of the food shipped in is brought 
in from the continental United States, chiefly 
from the Pacific Coast. 

Mr. Blaisdell cited a survey of business 
activity made by the Honolulu Chamber of 
Commerce on June 21, 1949, which showed 
the following results: ™ 
Per Cent Change 

Since May 1 
10 to 24 decline 
25 to 49 decline 
50 to 74 decline 
Over 75 decline 


No.of Firms Per Cent 
Reporting of Total 

138 32.2 

146 34.0 

78 18.2 

52 12.1 

15 3.5 Some increase 
The volume of business, May, 1948, to 
May, 1949, declined, in retailing, 12.6 per 
cent; in wholesaling, 19.4 per cent; in manu- 
facturing, 24.7 per cent; in services, 15.0 per 
cent; and in contracting, 11.9 cent. 
“Unemployment on the island of Oahu [the 
most populous island] rose during the May 
1-June 30 period from 13,000 to 17,300.” 
According to Mr. Blaisdell: “In 
increased island production the total amount 
of fresh fruits and vegetables received in 
Honolulu during [the period May 1 
to July 10, 1949] was 6,654 pounds less 
than the same period a year ago—a per 
capita reduction of 18.0 pounds of 
fruits and vegetables since the strike began 
During the same period of two months and 
ten days, “$2,590,000 pounds of fresh fruits 
and vegetables were received from the main- 


per 


spite ol! 


fresh 





2% Honolulu Advertiser, October 26, 1949. 

2% Convention report cited at footnote 209, at 
p. 2. 
2% As has been noted, Taft-Hartley also was 


brought into play by the union, which in 
Tsukiyama contended that its rights under that 
law, among others, were denied. The report 
states that ‘244 strikers who were arrested 
were charged with violation of the anti-picket- 
ing ordinances, assault and battery, contempt, 
etc.’’ (Convention report at p. 7.) 

2% Convention report at p. 7. 

2 Convention report at p. 7. 

%1 United States Senate Hearings, 1949, at 
p. 82. ‘‘The seamen groups which scabbed on 
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national Union] and the National Maritime 
Union” (Convention report at p. 7.) 

22 United States Senate Hearings, 1949, at 
p. 89 (Blaisdell); at p. 102 (Bridges). Later 
the ILWU in its Complaint for Injunction in 
Tsukiyama flatly contended (at p. 23) ‘‘that the 
strike does not imperil the public hea!th, safety 
and welfare and that a public emergency does 
not now exist.”’ 

73 United States Senate Hearings, 
p. 207. 

234 See footnote 233. 


1949, at 
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The extent of Communist influence 
and activity in the Territory has been 
the object of extensive inquiry. One 
of the most recent was that con- 
ducted by Senator Guy Cordon of 
Oregon as a subcommittee of the 
Senate Committee on Interior and In- 
sular Affairs of the Eightieth Con- 
gress. The Senator explored all 
aspects of this problem and came to 
the conclusion that it constituted no 
barrier to statehood for Hawaii.— 
House Report No. 254, Eighty-first 
Congress, First Session. 





[in 1948] 


1” 235 


land. During the same period... . 
9,605,490 pounds . . . were receivec 

The foregoing figures are far from con- 
clusive and furnish no adequate measure of 
the effect of the dock strike upon the island 
economy; but, in the face of them, it scarcely 
can be said that the harmful impact of the 
strike was inconsequential. Moreover, their 
implications are confirmed and perhaps 
given added significance by similar data re- 
lating to an earlier longshore strike which 
cut off the Hawaiian “life line” of maritime 
trade at the other end. 

In 1936-1937 there was a serious maritime 
strike on the Pacific Coast. It was in effect 
from October 28, 1936, to February 8, 1937. 
Subsequently a careful study was made by 
the Agricultural Extension Service of the 
University of Hawaii, designed to show the 
strike’s effects upon the Hawaiian food sup- 
ply. The results were published in an off- 
cial bulletin.” This report says that “During 
the three months’ strike period the average 
monthly food receipts from Mainland United 
States were approximately 60 per cent be- 
low normal or for every hundred pounds 
normally received, approximately forty pounds 
were unloaded during the strike.” The bulle- 
tin goes on to say that “From all outside 
sources the average monthly unloads were 
about thirty per cent below normal during 
the strike period.” ™ 


The bulletin concludes that “an interrup- 
tion of shipping between Hawaii and Pa- 
cific Coast U. S. ports for a period of three 


months creates a situation which could 
easily become serious.” This careful state- 
ment scarcely can be challenged, nor the 
no-less-restrained observation which fol- 
lows, that “it is the increasing realization 
of ... [Hawaiian] dependence upon outside 
sources of food which influences many people 
to believe that definite steps should be taken 
at this time to safeguard the long-time wel- 
fare” of the people of the territory. The 
“steps” suggested were those believed nec- 
essary “to develop a production program 
under normal conditions, so that whenever 
shipping might be partially or wholly inter- 
rupted, Hawaii would be producing a greater 
amount of the more important foods con- 
sumed.” ™ There was no suggestion in this 
scientific agricultural monograph that there 
should be any “steps” in the direction of 
strike- or picketing-control laws designed 
to prevent shipping from being “partially 
or wholly interrupted.” That was to come 
a decade later. 

The figures set out above, for the two 
strike periods, sketchy as they are, make it 
plain that, whether the “life line” is initially 
cut at the east end as it was in 1936-1937, 
or at the west end, as in 1949, the conse- 
quences for the island economy at the west 
end of the line are certain to be serious if 
the interruption lasts for long. Moreover, 
it seems probable that Hawaii is econom- 
ically damaged about as much by a general 
longshore strike two thousand miles away 
on the West Coast as by such a strike on her 
own docks, The implications of this circum- 
stance as to the governmental source from 
which social controls, in the form of legis- 
lation, should come—assuming some such 
control to be necessary—ought to be appar- 
ent.” Territorial legislative (or judicial) 
action, at the best, could not assure loading 
at San Francisco in the case of an ILWU 
strike in Hawaii. Similarly, resort to the 
legislature and the courts of the State of Cali 
fornia could hardly assure the loading of sugar 
and pineapple at Honolulu in case of an ILWU 
strike by San Francisco longshoremen. 


XIV 


As to who won the strike, little need be 
said. Both the unions and the seven com 
panies claimed victory. Both were wrong 





*% United States Senate Hearings, 1949, at 
p. 208. Presumably these figures also are de- 
rived from chamber of commerce sources. 

36H. B. Cady, Hawaii’s Food Supply and the 
Maritime Strike of 1936-37 ‘(Agricultural Exten- 
sion Service, University of Hawaii, Honolulu, 
T. H. Extension Bulletin 29, June, 1937). 

233 Work cited at footnote 236, at p. 11. 

238 Work cited at footnote 236, at p. 47. 
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*” Although, as noted, the stevedoring ‘com- 
panies opposed the particular bills which were 
introduced in the Congress in July to deal with 


the Hawaiian strike situation, their attorney 
stated to the Senate committee that they ‘‘felt 
a solution must be found in Federal rather than 
local action.'’ (United States Senate Hearings 
1949, at p. 45.) 
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Neither side won. It was a “dead heat,” in 
the sense that, while both sides lost, their 
respective losses roughly counterbalanced. 
The public, of course, lost heavily. Brooks, 
however, looks upon it as a union victory: 
“What won the strike for the union and 
forced the employers to capitulate,” he says, 
“was the ILWU power on the West Coast 
—not any ILWU power in Hawaii.” The 
union may be said to have won in the sense 
of having been able to force the negotiation 
of a settlement in October, but seems not to 
have won anything substantial in that set- 
tlement. 

After the strike’s end, the judicial activity 
generated by it tapered off very slowly (and 
in at least one case continued much as if 
the strike had not been called off). The 
federal district court retained jurisdiction in 
Tsukiyama for an extended period,” the 
litigation in the Oregon circuit court in 
Port of The Dalles v. ILWU continued, and, 
on February 20, 1950, was capped by a 
decree and permanent injunction, The charge 
in the Oregon NLRB case was not with- 
drawn until November 15, 1949, and the 
Taft-Hartley injunction issued in San Fran- 
cisco in Brown v. ILWU was to continue 
until December 12, 1949. 

Legislative activity centered on stevedor- 
ing, instead of tapering, continued with un- 
Acts 2 and 3 continued in 


abated vigor. 
effect on the territorial statute books during 
the remainder of their statutory life of 
180 days. They were not to remain there 


alone. On October 15, a week after the 
ILWU and the seven companies had wound 
up hostilities, the territorial legislature 
returned to the fray and enacted Act 62, 
“Labor Disputes, Stevedoring Industry,” ” 
which provided in Section 25 that “This 
Act shall not be deemed to repeal Act 2 or 
Act 3 of the Special Session Laws of Hawaii 
1949 or any proclamations, actions, 


proceedings or government operations . 
under . . . Act 2 or Act 3.” 


Since Act 62 was repealed and replaced 
by a later statute™ designed to deal with 
“disruption of service in the stevedoring in- 
dustry” and since no occasion ever arose 
for its invocation, it is unnecessary to de- 
scribe its provisions in any detail. It fol- 
lowed Act 2 (as amended by Act 3) in 
providing for seizure and government oper- 
ation, prohibition of strikes and lockouts 
during such operation, resort to suits for 
injunction where necessary, continuance of 
prestrike wages and working conditions, 
and preclusion of bargaining between the gov- 
ernment and any union or stevedoring 
company. It differed from Act 3 in pro- 
viding for more extensive and formal ar- 
rangements for mediation. It provided for 
appointment of an emergency board where 
necessary, but sandwiched between media- 
tion and resort to such a board a provision 
following the cue of Section 209(b) of the 
Taft-Hartley Act™ for a vote by employees 
on their employer’s “final offer of settle- 
ment.” It incorporated some features of 
the Hawaii Public Utility Labor Act of 1949, 
particularly adaptations of its Section 4170, 
with respect to strikes and lockouts.™ Like 
Act 3, it did not provide for any form of 
arbitration. 

The longshore emergency act of 1951, 
which evidently was much less hurriedly 
drafted than was Act 62, appears to reflect 
the ideas of the legislature as they had 
matured in the light of the turbulent ex- 
perience of 1949. Since Act 209 reflects the 
present labor policy of the government of 
Hawaii, in so far as the stevedoring in- 
dustry is concerned, its provisions must be 
fairly fully summarized. 

The act is designed to protect the Hawaiian 
community from the untoward effects of 
disruptions of service—‘whether . caused 


746 





®” Work cited at footnote 1, at p. 244. 

*41 Case cited at footnote 17. A stipulation of 
dismissal was approved by the court and filed 
on May 17, 1951. (Letter from the clerk of the 
district court, dated April 16, 1952.) 

28 Ch. 73A, approved November 1, 1949. On 
October 26, two days after the conclusion of the 
strike, the governor had approved another act 
of the special session of the legislature, Act 42, 
prohibiting strikes against the government. 

*3 Act 209, S. L. Hawaii 1951 (approved May 
28 and effective July 13, 1951), 4 CCH Labor 
Law Reports (4th Ed.) { 47,025 (Hawali). The 
text of the statute was published also in the 
Honolulu Star-Bulletin, July 3, 1951. 

* Public Law No. 101, 80th Cong., 1st Sess. 

™ Act 146, S. L. Hawaii, 1949. 

* Act 209, cited at footnote 243. In enacting 
it, it is asserted in Sec. 1, that ‘‘the legislature 
hereby exercises not only the police power but 
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the power of eminent domain, and all other 
applicable powers of the government of the 
Territory of Hawali.’’ The statute, by Sec. 11, 
expressly repealed Acts 2, 3 and 62. Since Acts 
2 and 3, by their terms, were to expire at the 
end of 180 days, an express repealer of them 
nearly two years later would seem to have been 
scarcely necessary. 

The ILWU, of course, opposed the legisla- 
tion. In his daily radio broadcast of May 9, 
1951, Robert McElrath, an ILWU official, was 
reported by the Hawaii Employers’ Council to 
have stated over Station KHON, Aloha Net- 
work: ‘Yesterday, all four locals of the ILWU 
here in Hawaii requested Governor Long to veto 

. the dock seizure bill . . . to put the Ter- 
ritory in the strike breaking business whenever 
the waterfront employers can’t do their own 
dirty work.’’ (Radio Digest, monitoring service 
of Hawaii Employers’ Council.) 
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by an industrial dispute or otherwise’—in 
the stevedoring industry. The opening 
words of its title run: “An Act to provide 
for the preservation and promotion of the 
public health, safety and welfare in the 
event of territorial emergencies resulting 
from disruptions of service in the stevedor- 
ing industry.” 

Section 1 outlines legislative findings and 
policy: 

“The health, safety and welfare of the 
people of the Territory of Hawaii are 
absolutely dependent on the uninterrupted 
movement of goods and commodities be- 
tween the Territory and continental United 
States. The great bulk of this commerce 
necessarily moves by ocean shipping. Con- 
sequently, any interruption in the free flow 
of ocean commerce between the Territory 
and the continental United States is of 
vital concern to the people of the Territory. 
Such interruptions may be caused by the 
failure of ships to move between the Ter- 
ritory and the continental United States 
or the failure of ships to be loaded or un- 
loaded in the Territory or in the continental 
United States. Whatever the cause, dis- 
ruptions in ocean transportation have been 
extremely damaging to the public health, 
safety and welfare and have resulted in 
territorial emergencies. Experience has proved 
the necessity for affirmative action by the 
government in the event of such emergen- 
cies. Strikes in the stevedoring industry 
have proved particularly damaging to the 
public health, safety and welfare. While 
the national policy in labor relations and the 
desirability of leaving employers and em- 
ployees in the industry to conclude their 
agreements through collective bargaining 
and to resolve their differences by con- 
ference and through voluntary mediation 
and conciliation are recognized, and while 
the relations between such employers and 
employees may not be regulated, nor their 
respective rights and duties under federal 
law affected, by the legislature, the govern- 
ment nevertheless is not powerless to deal 
with such territorial emergencies, whether 
caused by industrial disputes in the in- 
dustry or otherwise. The people of the 
Territory have the right of self-preservation. 
It is therefore the intent of this Act that, 
in the public interest and for the public 
health, safety and welfare, the government 
shall undertake to provide stevedoring serv- 
ices, together with all related services (in- 
cluding terminal services) incidental to the 
loading, unloading, arrival and departure of 
vessels at ports in the Territory of Hawaii, 
in the event of territorial emergencies aris- 
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Matson Lines 


Modern machinery gathers Hawaii's 
bumper crops of sugar cane. Though 
out-press-agented by King Pineapple, 
the growing and processing of sugar 
cane is Hawaii's first industry. At 
the business end of these giant 
cranes is a cane loader which takes 
a one-ton bite. 





ing as the result of an interruption in the 
furnishing of stevedoring services by in- 
dustry.” 

The usual statutory definitions are set 
out in Section 2. The terms “strike,” 
“person” and “stevedoring industry” are 
broadly defined. “Industrial dispute” and 
“labor dispute” are defined substantially 
as in such federal legislation as the Norris- 
La Guardia Act. “Employer” is so defined 
as mot to include the territory or any of 
its agencies. 

Section 3 deals with the proclamation of 
emergency and with “preparations for gov 
ernment operations.” Whenever the gov 
ernor finds that the “public health, safety 
or welfare has been impaired or imperiled 
. as a result of the interruption in the 
furnishing of services of the stevedoring 
industry, he shall have the power and au- 
thority to issue a proclamation declaring 
the existence of such emergency and his 
intention to exercise his powers under 
[the provisions] of this Act.” 

Under the caption “Government 
tions,” Section 4 incorporates the 
important operative provisions of the statute. 
subsection (a) authorizes the governor 
“to seize and take possession of and operate 
the plant and facilities of any 
stevedoring company” and subsection (b) 
authorizes him to delegate his powers of 
operation to an appropriate territorial agency 
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Article Xil. Organization, Collec- 


tive Bargaining. 


Section 1. Private employees. Per- 
sons in private employment shall 
have the right to organize for the 
purpose of collective bargaining. 


Section 2. Public employees. Per- 
sons in public employment shall have 
the right to organize and to present 
and make known their grievances 
and proposals to the State, or any 
political subdivision or any depart- 
ment or agency thereof.—Constitu- 
tion of the State of Hawaii, agreed 
upon by the Delegates of the People 
of Hawaii in Convention, at lolani 
Palace, Honolulu, on July 22, 1950. 





The relations between the government 
and stevedoring workers “employed” by it, 
and certain of the conditions of such em- 
ployment are outlined in Section 4 (d): 


“In operating the plant and facilities of 
each company the governor, so far as 
possibie and to the extent employees are 
needed, shall employ the personnel em- 
ployed by such company upon the seizure 
and taking of possession thereof or im- 
mediately prior to the disruption of service 
by such company, including employees on 
strike or locked out, if such disruption be 
due to a strike or lockout. Persons so em- 
ployed by the governor or otherwise em- 
ployed by the governor shall not by reason 
of such employment be or become entitled 
to civil service, retirement, vacation or other 
benefits provided by law for other employees 
of the Territory, nor shall they be required 
to possess the qualifications of other govern- 
ment employees, and no person shall be 
ineligible for employment by reason of the 
fact that he is not a citizen of the United 
States or of the Territory; provided, how- 
ever, that if it shall be necessary to employ 
persons who were not theretofore employed 
by the company, such persons shall possess 
the residence qualifications prescribed by 
section 451 of the Revised Laws of Hawaii 
1945; provided, further, that all citizens 
employed or engaged by the governor under 
the provisions of this Act shall subscribe to 


the oath or affirmation prescribed by the 
provisions of chapter 13 of the Revised 
Laws of Hawaii 1945 and all non-citizens 
shall subscribe to the following oath or 
affirmation: 

ea do solemnly swear and 
declare, on oath, that I do not hold mem- 
bership in, pay assessments, dues, or make 
contributions to any organization or any 
political party which advocates the over- 
throw of the constitutional form of govern- 
ment of the United States of America or 
any change in the government of the United 
States of America, except as provided by its 
Constitution; that I take this obligation 
freely, without any mental reservation or 
purpose of evasion; So help me God.’ 

*.. The salaries and wage rates of the 
persons employed by the Territory shall be 
the same as those which existed in the 
industry immediately prior to the disruption 
of service occasioning the emergency. There 
shall be no deductions from such salaries 
and wages except as authorized by law in 
the case of other territorial employees. The 
hours of employment shall be the same as 
existed in the industry immediately prior to 
the disruption of service and in so far as 
possible the other conditions of employment 
shall be the same as then existed, ‘and 
neither the governor nor the designated 
agency shall have authority to enter into 
negotiations with any such company or with 
any labor organization for a collective bar- 
gaining contract with respect to wages, 
hours and other terms and conditions of 
employment in the industry.” 

As in Act 2, so in the present law a 
“Stevedoring Revolving Fund” is appro 
priated (Section 4 (e)) and provision made 
(in Section 4(f)) for compensation to the 
seized companies: “From time to time the 
governor shall pay from the revolving fund 
to each company whose property has been 
appropriated just compensation for the ap- 
propriation and use of its property.” It is 
clear that the territorial government, even 
though the act (in Section 4 (d)) speaks of 
“persons employed by the governor” 
to work as stevedores, is not intended to be 
an “employer,” which term, according to 
Section 2(j), “shall not include the Ter- 
ritory or any agency thereof.” 

Employees working as stevedores for the 
government, although not “employees” in 





*7 Italics supplied. There 
stipulated in Sec. 4 (d): 

“All services performed in the employ of the 
Territory in government operations under this 
Act shall constitute employment for the pur- 
poses of chapters 74 and 77 of the Revised Laws 
of Hawali 1945, as amended, and to the extent 
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is one exception 


of such services the Territory shall be deemed 
an employer within the meaning of said chap- 
ters and shall make the contributions required 
of a new employer as prescribed by said chapter 


74."" (Ch. 74 provides for unemployment com- 
pensation and Ch. 77 for industrial accident 
compensation.) 
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the sense of being “entitled to civil service, 
retirement, vacation cr other benefits pro- 
vided for other employees of the 
Territory” are to be considered employees 
where duties and liabilities rather than 
privileges or rights are involved. Section 
6 (a) provides that “All persons employed 
by the governor shall be deemed 
government employees within the meaning 
of Act 42 of the Special Session Laws of 
Hawaii 1949.” That statute, it will be re- 
called, was approved by the governor two 


days after the resumption of stevedoring ‘ 


operations after the settlement of the 1949 
strike. It made it “unlawful for any 
government employee to participate in any 
strike against the government” and pro- 
vided that its terms “shall be enforceable by 
injunction proceedings ery 

The kind of interference with government 
operations which is prohibited is described 
in Section 6 (b) as follows: 

“After a proclamation of an emergency 
pursuant to section 3 and until the termina- 
tion of government operations as provided 
by section 5, it shall be unlawful for (1) any 
private employees or labor organization 
to engage in a strike, or a concerted refusal 
to transport or otherwise handle any cargo 
oer to perform services on any vessel or with 
respect to any facility, or (11) any person 
to concert to withhold patronage, employ- 
ment, or other beneficial business inter- 
course, or (III) any person, with a purpose 
of instigating, inducing, procuring, bringing 
about, coercing or inciting any such strike 
or concerted action or a continuation there- 
of, to picket or to establish or maintain a 
picket line of one or more persons, where 
an object of any such strike, concerted 
action, or picketing, is to (A) interfere with 
government operations under the provisions 
of this Act, or (B) force or require any 
person to cease transporting or otherwise 
handling cargo with respect to which steve 
doring services or related services have 
been or are to be performed by the govern- 
ment under the provisions of this Act, or 
(C) cause loss, injury or damage to any 
person by reason of his having transported 
or otherwise handled or being about to 
transport or otherwise handle any cargo 
with respect to which stevedoring services 


48 Sec. 4 of Act 42, Special Sess. Laws of 
Hawaii 1949. 

™ At the end of this subsection is a proviso 
which reads: 

‘‘Provided, however, that in the case of an 
emergency arising out of a labor dispute in the 
stevedoring industry, this paragraph shall not, 
by reason of refusal to return to employment 
involved in such labor dispute or by reason of 
refusal to accept employment by the govern- 
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or related services have been or are to be 
performed by the government under the 
provisions of this Act Pag 
“Termination of government operations” 
is provided for in Section 5, which provides 
that, whenever the governor finds “that any 
company whose plant . [is] being oper- 
ated by the Territory [is] in a posi- 
tion to resume immediately, and continue 
[operations] without interrup- 
tion or that government operation . . . is 
no longer required for the public health, 
safety and welfare, he shall terminate gov- 
ernment operation of such plant and 
shall restore the same to such company.” 


So, with Act 209 of 1951 on the statute 
books, supplemented by Act 42 of 1949, 
and Section 4115 of the Revised Laws of 
1945, providing for mediation and emer- 
gency boards, the territorial government is 
doubtless now in a better position to meet 
any possible recurrence of trouble on the 
docks than it was in 1949, In a better 
position, yet in a position still far from 
satisfactory. 


XV 


This is not the place for extended com 
mentary upon the expedients resorted to by 
the territorial government in dealing with 
the 1949 dock strike or upon the pattern 
of legislation now embodied in Act 209 for 
use in the event of another one. It seems 
clear that in 1949 the community was caught 
unprepared. The result was legislation de- 
vised too hurriedly to be as satisfactory as 
it might otherwise have been. The fact that 
it was found necessary to amend Act 2 in 
important particulars within two weeks of 
its enactment sufficiently underlines this 
circumstance. More importantly, there is 
room for question as to the wisdom of some 
of the conditions surrounding seizure and 
government operation. Should the profits 
from governmental operation have been paid 
over to the companies? Should persons 
“employed” by the governor as stevedores 
have been denied the status of employees 
in respect to the benefits (vacation pay, 
etc.) ordinarily incident to public employ- 
ment and at the same time have had that 
status thrust upon them for the purpose of 





ment, apply to any employee engaged in such 
labor dispute.”’ 

This proviso is supplemented by the more 
comprehensive provision, in Sec. 7, to the effect 
that ‘‘nothing in this Act shall be construed to 
require an individual employee to render service 
without his consent ... [or] to make the quit 
ting of his labor or service by an individual 
employee an illegal act 
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During the eight years of contractual 
relationship between the |. L. W. U. 
and Hawaiian stevedoring com- 
panies, wages have been increased 
through collective bargaining from 
60 cents per hour to $1.40 per hour. 
. . . The pattern of good labor rela- 
tions in longshoring is pointed up by 
the fact that during this entire period 
there have been no general dock 
strikes in Hawaii. Nor have there 
been any arbitrations of negotiable 
issues. All agreements have been 
the result of free collective bargain- 
ing. The current strike is the first gen- 
eral waterfront strike to which Hawaii 
has ever been subjected. . . . [All 


contracts] contain a clause providing 
for the arbitration of grievances.— 
J. P. Blaisdell, July 12, 1949. 





foreclosing their right to strike? Should 
the law have foreclosed the governor, or 
his designated agent, from negotiating with 
the union during government operation? 
Should arbitration have had a place in the 
legislative scheme, either to the exclusion 
of seizure or as a supplement to it? Would 
it have been wiser to have extended the 
coverage of the Haw:i: Public Utility Labor 
Act of 1949 to include stevedoring, at the 
same time amending that act as might have 
seemed appropriate in view of such exten- 
sion of coverage? It seems unlikely that 
these questions could have been adequately 
considered on the eve of the enactment of 
Acts 2 and 3, however much or little con- 
sideration may have been given them in 
connection with Act 62 later on in 1949 and 
Act 209 in 1951. 

But even though the territorial legislation 
dealing with the disruption of service in 
stevedoring were as perfect a creation as it 
is given to legislators to devise, it still 
would leave the territory in a very unhappy 
—and perhaps precarious—position. The 


reason is that the territorial government 
has power to act only with respect to long- 
shore activities at one end of the marine 
traffic stream which, im a very significant 
sense, is Hawaii’s “life line.” In other 
words, the critical vulnerability of the island 
community in the face of a longshore strike 
—especially where the striking union also 
is dominant in the industry on the Pacific 
Coast—arises out of the circumstance that 
the jurisdiction of the territorial courts and 
legislature stops at the water’s edge. They 
can control operations only at the island 
end of the two-way marine traffic lanes. 
Thus, even though operations at the insular 
ports were successfully maintained, by gov- 
ernment operation or otherwise, a union 
which could prevent the loading of Hawaii- 
bound ships on the Pacific Coast could cut 
off a large part of the imports of food and 
other items into Hawaii. As has been noted, 
that is precisely what happened in the 1949 
strike. As the ILWU officers pointed out 
at the union’s 1951 convention, “These 
efforts [in San Francisco and Los Angeles 
to load cargoes for Hawaii] were in vain, 
and throughout the strike only those cargoes 
cleared by the Territorial Strike Strategy 
Committee moved from West Coast ports 
to Hawaii.”™ The union officers, recog- 
nizing how this was made possible, pointed 
out that “The support of the West Coast 
Longshoremen especially was a solid bastion 
in protection of the Hawaii union and its 
demands.” ™ 

This support was made more efficacious 
because of the widespread recognition, among 
members of maritime labor organizations, 
of the union tradition of respecting picket 
lines. It just is not “cricket” in these circles, 
when one union sets up a picket line, for 
others, whether members of the same union, 
another union or no union, to load or unload 
cargo behind it. This union folkway per- 
sists, moreover, even in cases where the 
workers whom the employer expects to load 
or unload are covered by contracts by the 
terms of which their union commits them to 
continuance on the job and at work without 
strike, stoppage or slowdown or even “to 
perform work as required.” ™ As has been 





* Convention report cited at footnote 209, 
at p. 7. 

751 Convention report, at p. 7. Note the serious 
effects upon the Hawaiian food supply of the 
Pacific Coast maritime strike of 1936-1937. That 
strike had almost as serious an effect upon the 
Hawaiian economy as did the island strike of 
1949. See footnote 235. 

2 For example, the agreement between the 
Pacific American Shipowners Association and 
the Pacific Coast Marine Firemen, Oilers, Water- 
tenders and Wipers Association, in effect in 
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May and June, 1949, provided in Sec. 12 that 
there were to be no strikes, lockouts or stop- 
pages of work. Despite this provision members 
of the Marine Firemen’s union manning the 
engine department of the Matson freighter 
Hawaiian Builder, after it arrived in Port Allen, 
Island of Kauai, Hawaii, on May 1, 1949, re- 
fused to sail the vessel from behind ILWU 
picket lines. The case went before the arbi- 
trator upon complaint of the Matson Company 
and the arbitrator held that there was no vio- 
lation of the contract because ‘‘the prohibi- 
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noted, Mr. Harry Bridges repeatedly stressed 
the proposition, both before the Senate com- 
mittee and elsewhere, that no member of 
his union be required to cross a picket line.™ 
It was even pressed upon the seven com- 
panies in the closing days of the strike as 
one condition of its settlement. It evidently 
was not so included. 

Quite apart from the picket-line aspect of 
the problem, it seems clear that, in the cir- 
cumstances incident to the isolated position 
of the Hawaiian Islands, territorial legisla- 
tion scarcely can cope effectively with the 
problems precipitated by an insular strike 
in the stevedoring industry. At any rate, 
this is true in the context of a pattern of 
union organization which makes possible 
the sort of effective strike action at both 
ends of the Hawaiian “life line” against 
which countervailing action for the protec- 
tion of the community is impossible for a 
territorial government whose jurisdiction is 
only insular. It is not surprising, therefore, 
that on April 28, two days before the strike 
was to be called, the territorial legislature, 
as has been noted, intuitively turned to 
Washington, memorializing the federal Con- 
gress, in its Joint Resolution No. 17, to 
amend the Railway Labor Act or in some 
other appropriate way to exercise its na- 
tional power to protect the stream of com- 


merce “inter-State” between California and 
Hawaii in some fashion parallel to the 
protection extended to that commerce inter- 
state upon the mainland. But the Senate 
committee, perhaps wisely, thought that the 
legislature first should exhaust territorial 
resources for dealing with the problem. 
The territory, perforce, did so; with what 
limited success has been noted. If and 
when another Hawaiian dock strike comes, 
Act 209 or some territorial alternative to it 
(for better or for worse) will be invoked 
and will fall short of its objectives, and the 
Congress may once more be memorialized, with 
results—especially if statehood shall have 
been achieved—perhaps unlike those reached 
in 1949. For when the chips are down and 
the servicing of a whole community is 
threatened by the otherwise lawful conduct 
of any group within it, the community in- 
terest must prevail. It is doubtful whether 
it can be made to prevail short of the exer- 
cise of federal power, directed either toward 
deflation of “respect” for picket lines by 
requiring nonstriking workers either to 
wo.k or become strikers, or toward the 
provision of the same sort of protection 
against labor disturbances disruptive of 
maritime traffic between Hawaii and the 
mainland that the Railway Labor Act pro- 
vides for rail transportation between cities 


on the mainland. [The End] 


OVER 40 PER CENT OF WORKERS HAVE GROUP INSURANCE 


A record amount of group life insurance 
was in force at the beginning of 1953, ac- 
cording to the Institute of Life Insurance. 

Estimates place the total amount of this 
type of insurance in force at $66.6 billion 
in nearly 36 million individual policy cer- 
tificates on January 1. This was $8.5 
billion more than a year ago. 

Of the aggregate group life insurance, 
that owned by employer-employee groups 
now amounts to nearly $63 billion and 
covers some 26 million workers. This is 
an average of about $2,400 per policy- 
holder. It is nearly three times the amount 
in force at the end of 1945, twice the num- 
ber covered. In the past seven years, the 
amount of group life insurance held by 
employer-employee units has increased 


by some $40 billion. 


“Over 40 percent of the nation’s work 
force is now covered by group life insur- 
ance,” the institute 
come a valuable bridge for the worker's 
family in the event of his death.” 


said. “This has be- 


The worker group life insurance policy- 
holders represent about 60 per cent of 
total United States employment othet 
than agricultural, government and self- 
employed workers 

Purchases of new group life insurance 
materially in 1952 after the 
of fringe benefits under the 


increased 
“unfreeze” 
wage stabilization program. 
new group buying amounted to nearly 
$5 billion. It was reported that the av- 
erage group certificate bought by em 
ployee groups was much larger than in 
previous years, being some $4,000. 


The year’s 





(Footnote 252 continued) 

tions . in Section 12 seem modified insofar 
as employees may not be asked to work under 
unsafe conditions.’’ Text of the Kagel award 
appears in The Marine Fireman, June 17, 1948. 


Great Hawaiian Dock Strike 


%3 See, for example, report of the Ching 
mediation hearings, New York Times, Septem- 
ber 1i, 1949. 





BY YAYOI KURITA 


Employers Organization in Hawaii 


MANAGEMENT IN THE ISLANDS HAS A SETUP UNLIKE OTHER 
MAJOR AREAS OF THE AMERICAN ECONOMY. MISS KURITA 
TRACES THE HISTORY OF THESE MULTI-INDUSTRY GROUPS 





J} HIS PAPER, which traces the develop- 
ment of employers’ organizations in 
Hawaii, deals primarily with the sugar in- 
dustry, the basic industry of the !slands, 
and the Hawaii Employers’ Council. The 
latter includes employers of all trades. 


From the modern viewpoint, the earliest 
two institutions discussed below were really 
trade associations with a side interest in 
production methods. But they were also con- 
cerned with organizing the labor supply 
for the sugar plantations and, especially in 
the case of the Hawaiian Sugar Planters 
Association, with the housing, health and 
wages of the laborers. 


Even before the recent emergence of 
unionism, managerial prerogatives were shared. 
The management of an individal sugar com- 
pany concerned not only its officers and 
directors but also the officers and directors 
of its agent as well as the officers of the 
Hawaiian Sugar Planters Association. In 
addition there were interlocking directorates 
between the various plantations. And far 
from unimportant, the association, operat- 
ing on the agency level, had a substantial 
voice in matters of production policies and 
practices. 


An individual planter, particularly in the 
1830’s when communications were poor, 
needed a substantial amount of capital, labor 
and machinery to start a plantation and to 
keep it going. He also had to sell his sugar 
and arrange for its shipment. Honolulu was 
the most important port and was the trading 
center of the Hawaiian archipelago. Most 
of the planters lived on the outside islands 
and they needed the services of agents who 
would look after their supplying, shipping 


and financial affairs. Fortunately, there were 
merchant traders in Honolulu who were 
willing to serve as agents. John W. Van- 
dercook in his King Cane: The Story of 
Sugar in Hawaii gave the following descrip- 
tion of the duties of an agent: 

“An agent’s task included buying milling 
machinery and agricultural implements, 
finding a market for the farmer’s sugar, 
arranging for its shipping and collecting 
money due for it. Since sugar kept to its 
fatiguing habit of taking nearly two years 
to grow, it often became necessary for an 
agent to advance funds to a farmer to tide 
him over until his crop was harvested.” ’ 

The agency system thus grew out of 
necessity. As the sugar industry developed, 
the functions of the agencies increased. Ac- 
cording to Dr, William H. Taylor, the agen- 
cies came to perform the following services 
for their plantations: 

(1) to be the general financial agent for 
the plantations; 

(2) to keep the official record books of 
the plantation corporations, the minutes of 
meeting of stockholders and directors, the 
stock transfer books, and to distribute divi 
dends: 

(3) the agency’s taxation experts to 
handle the plantation tax returns, payments, 
adjustments and appeals; 

(4) to take charge of legal work for the 
plantations; 

(5) to make available to the plantations 
the services of the agency’s agriculturists, 
chemists, engineers and other technical ex 
perts; 

(6) to audit the books and payrolls of the 
plantations; 





The Story 
Harper & 


1 John W. Vandercook, King Cane: 
of Sugar in Hawaii (New York, 
Brothers, 1939), p. 29. 
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This paper, originally prepared for 


a course in labor economics at the 
University of Hawaii, was submitted 
to the Journal by Professor Mark 
Perlman, of Cornell University, be- 


cause of its quality and timeliness. 





(7) managers of the agencies to serve as 
the trustees of the Hawaiian Sugar Planters 
Association and to determine the policies 
to be pursued by the association; 


(8) managers of the agencies to serve as 
the trustees of the California and Hawaiian 
Refining Corporations, Ltd., and to exercise 
full authority over its operations; 


(9) to buy on commission all outside sup- 
plies and equipment for plantation needs 
and for the stores, which are operated by 
the plantations to serve their employees and 
the public in their vicinity; also to sell on 
commission all marketable commodities pro- 
duced by the plantations; and 


(10) to arrange shipping space and to insure 
goods on commission basis.” 


There are now six “sugar” agencies— 
American Factors, Ltd.; C. Brewer & Com- 
pany, Ltd.; Alexander & Baldwin, Ltd.; 
Castle & Cooke, Ltd.; Theo. H. Davies & 
Company, Ltd.; and F. A, Schaefer & Com- 
pany, Ltd.—and the first five are usually 
referred to as the “Big Five.” Two other 
agents, H. Waterhouse Trust Company and 
F, L. Waldron, Ltd., are financial agents 
only and represent those sugar companies 
not represented by the HSPA?* 

From the beginning there was more co- 
operation than competition among the agents. 
The mainland consumers considered the 
Hawaiian sugar industry as one composite 
group and the Hawaiian planters, through 
their agents, acted as a unit. In fact, the 
agency system helped to unify the sugar 
planters because each agency would repre- 


sent several sugar plantations. According 


to J. W. Vandercook: 


“The agent of one farm was in no way 
inhibited from being the agent for two or a 
dozen. suying, marketing and banking 
functions could in fact be carried out just 
so much more efficiently if a firm was acting 
for several properties together. So while 
the number of farms multiplied, the number 
of Sugar Factors remained few. They dis- 
covered common interest. A notable habit 
of cooperation grew up between them.” * 


The agencies’ financial stake in the sugar 
industry was tremendous. Over the years 
they had become part owners of the planta- 
tions and their profits depended not only 
on the commissions but also on the divi- 
dends. Success of the sugar industry be- 
came the primary concern of the agencies 
Therefore, it was not unusual that they 
should sponsor, in 1882, the Planters’ Labor 
and Supply Company to solve common 
problems. Under its sponsorship more lands 
were put under cultivation and the Hawaiian 
Government was approached to import 
laborers from the Orient. In 1895, the 
Planters’ Labor and Supply Company was 
succeeded by the Hawaiian Sugar Planters 
Association. 


The United States tariff policy of the 
1890’s provided another strong incentive for 
greater unity and cooperation among the 
sugar planters and their agencies. Earlier 
the agencies had sponsored the Reciprocity 
Treaty in 1875 and its renewal in 1887." 
The Hawaiian sugar interests profited enor- 
mously from the remission of duties under 
the treaty: “ the Hawaiian planters, 
because they were in a position similar to 
that of protected domestic producers, re- 
ceived a bounty of millions of dollars,’”’’ 
3ut the McKinley Tariff of 1890 abolished 
the huge profits the Hawaiian sugar interests 
were reaping from the bounty. The treaty 
allowed free entry of sugar and placed 
Hawaii on the same status as other foreign 
producers. The McKinley Tariff caused 
the planters to agitate for annexation but it 
also accelerated the movement toward tighter 
planters’ organization.* 
compete with the foreign 


producers, the Hawaiian planters had to de 


In order to 


vise more efficient ways of producii.¢ sugar. 


t 


Many years of one-crop cultivation had de- 





Sugar 
Univer- 


2? William H. Taylor, The Hawaiian 
Industry (an unpublished dissertation, 
sity of California, 1925), pp. 69-70. 

3In the work cited at footnote 2, pp. 66-67. 

*In the work cited at footnote 1, p. 30. 


Employers’ Organization in Hawaii 


5 Joseph Barber, Jr., Hawaii: Restless Ram- 
part (New York, The Bobbs-Merrill Company, 
1941), pp. 48-50. 

*In the work cited at footnote 5, p. 50 

™In the work cited at footnote 2, pp. 19-20. 

*In the work cited at footnote 2, pp. 23-24. 
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pleted the soil; blights and insects, newly 
arrived, had caused additional heavy dam- 
ages. And, some of the plantations had 
expanded to the point where available land 
was exhausted. Production could be in- 
creased only by increasing the yield per 
acre. In 1894, the Planters’ Labor and Sup- 
ply Company, started as an experiment 
station, began to apply scientific methods 
to cane raising. In 1895, the experiment 
station was absorbed by the newly organ- 
ized Hawaiian Sugar Planters Association.’ 


As had been the case with the Planters’ 
Labor and Supply Company, the agencies 
again took the initiative in organizing the 
HSPA. In fact the board of trustees of 
the HSPA has been composed of the ex- 
ecutive officers of the sugar agencies and 
the presidency has been rotated among the 
heads of the five major sugar agencies.” 


Under the supervision of the association, 
the experiment station has made notable 
accomplishments in developing new varieties 
of sugar cane, in controlling insect pests 
and plant diseases and, in general, improv- 
ing sugar cane production. A committee 
on labor and industrial relations was or- 
ganized to handle labor importation, hous- 
ing, rates of pay and other matters. A 
committee on labor-saving devices was also 
instituted.” 


According to Dr. Taylor, the creation of 
HSPA resulted in centralization of power 
and authority among the sugar interests: 


“The Hawaiian Sugar Planters Associa- 
tion is nominally a voluntary organization 
of sugar plantations; actually it possesses 
great powers of supervision and direction. 
Through this association the sugar interest 
act as a unit on (1) labor importation and 
treatment, (2) political disputes and tariff 
lobbying, and (3) production policies and 
problems. 


“With the assistance of science the work 
of agricultural and mill improvement has 
been carried on, by, and through this body. 
It has come to command a position as the 
central deciding authority for the deter- 
mination of production policies and prac- 
tices.” ™ 

As already noted, the agency system had de- 
veloped out of necessity. The original founders 
of these agencies were merchant traders who 
handled general merchandise and hardware and 
marine insurance. Although the plantations 
agents’ chief concern became sugar, these mer- 


chant traders did not abandon their original 
purposes but, instead, increased them. In ad- 
dition to becoming the wholesalers for not 
only the plantation stores but also for the 
several thousand independently owned stores 
in the territory, they became financial and 
purchasing agents as well as investors in 
the utility companies. The executives of 
the agencies served on the boards of, luxury 
hotels, banks, trust companies, theater syndi- 
cates, newspapers and radio stations in which 
they had financial interests,” The pineapple 
and the stevedoring industries were to be 
operated by the agencies. In fact, the whole 
gamut of the economy of Hawaii was con- 
trolled by a system of interlocking directorates 
among the agencies and their subsidiaries 
Politically, their influence was quite 
substantial. 


too, 


Why was it then that the Hawaii Em- 
ployers’ Council was organized to counter- 
balance unionism? Was there not sufficient 
unity and cooperation among the employers 
to withstand the incursions of labor unions? 
Until World War II most of Hawaii’s em- 
ployers had more or less. successfully 
thwarted union organization. Is the Hawaii 
Employers’ Council merely another (and 
purely repetitive) demonstration of unity 
among the employers which has become 
sort of a tradition in Hawaii? 


According to Joseph Barber, Jr., during 
the period of 20 years preceding World War 
II, the control of the agencies over Hawaii's 
economy and the destiny of its population 
had become “something less than absolute.” 

Over the years, the HSPA has steadily 
imported laborers to the plantations. At the 
same time its committee on labor-saving 
devices had steadily mechanized the differ- 
ent operations of the plantations “on the 
theory that rising production costs could be 
met only by scientific inventions that would 
increase the efficiency of each worker.” ™ 
The plantations’ increasing ability to get 
along with fewer workers created a surplus 
of laborers during the depression years but 
it also meant that more and more people 
were to be employed in other industries 
besides the sugar plantations. And 
laborers, as soon as they had accumulated 


many 


enough money, left the plantations to start 
businesses of their own. 


The planters had originally believed that 
good American education would make good 
laborers out of the immigrants’ children, and 





*In the work cited at footnote 2, pp. 40-41. 
In the work cited at footnote 2, p. 39. 
1% In the work cited at footnote 5, pp. 52-54. 
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therefore encouraged public education. But 
in the process of Americanization, the sec- 
ond generation became conscious of rights 
and equality and began to question the 
authority of the agencies. 


A threat that was more serious to the 
agencies was the influx of mainland business 
into Hawaii. The agencies, after advertising 
Hawaii to the mainland with the hope of 
expanding the tourist business, attracted, 
along with the tourists, mainland firms 
which came in and set up Hawaiian branches 
in competition with the Ramaaina (old-time) 
firms.” 
The fact that in the late thirties the agen- 
cies did not have the absolute power that 
they had possessed earlier did not mean 
that labor unions encountered minimal op- 
position in unionizing the different firms. 
Although the mainland firms competed eco- 
nomically with the local firms, on the matter 
of unionism there was agreement, and each 
did its best to keep out unions. Therefore, 
up to 1941, unions had made little headway 
in Hawaii. Why was it, then, that the 
Hawaii Employers’ Council was founded 
rather suddenly in 1943? 

War came to Hawaii. “On January 26, 
1942, General Order No. 56 of the office 
of the military governor created the office of 
director of labor contro! to advise the 
military governor on matters of labor and 
manpower. At the same time J. Douglas 
Bond, manager of Ewa Plantation Company 
—one of the Castle and Cooke Plantations 
—was appointed to the office. To advise 
him a nine-man advisory council, headed by 
John R. Mead and having two members 
from the armed services, two from industry, 
two from labor and one each from both the 
federal and territorial departments of labor, 
was established. John A. Owens repre- 
sented the AFL and Clifford O’Brien, the 
cio* 

Labor, particularly the CIO and AFL, 
was dissatified with this arrangement and 
agitated to have the military stripped of its 
control over labor, to have the War Man- 
power Commission take over all manpower 
matters, and to have the jurisdiction of the 
War Labor Board extended to Hawaii to 
handle matters on wage controls and labor 
disputes. Labor was particularly opposed 
te having the military governor adjudicate 
those labor disputes which were not settled 


























This is what a Hawaiian pineapple 
plantation looks like from the air. 
Terracing and contour planting pro- 
tect the valuable top soil from ero- 
sion. The heavy black arteries in the 
picture are diversion channels and 
drainage ditches used to harness 


water during the rainy season. 





in collective bargaining. Labor finally got 
its wish when the six-man War Labor 
Board opened its Honolulu office on July 
6, 1944. The board consisted of two repre- 
sentatives each from industry, labor and the 
public. The two public members served as 
cochairmen of the The two 
representatives came from the CIO and the 
AFL, respectively.“ Note the 
the relative strength of labor representation 

The the War 
meant that industry was reduced to a status 
The employers were 


board. labor 


change in 


coming of Labor Board 
equal to that of labor. 
thus compelled to deal with unions because 
the labor representatives of the board were 
union people. The unions had central o1 
ganizations but the employers had none that 





In the work cited at footnote 5, pp. 66-69. 

% Paul R. Van Zwalenburg, ‘“‘The Hawaiian 
Labor Unions Under Military Government, De- 
cember 7, 1941-October 24, 1944" (an unpub- 
lished undergraduate paper). 
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" Gwenfread Aljllen, Hawaii’s War Years, 
1941-45 (Honolulu, University of Hawaii, 1945), 
pp. 314-325. See also work cited at footnote 16, 
p. 4. 
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was equivalent in purpose. This situation 
called for an employers’ organization, and 
the Hawaiian Employers’ Council was 
founded in August of 1943 just after the 
employers realized the probability of the 
extension of WLB jurisdiction to Hawaii. 
Mr. Leslie A. Hicks, president of the 
Hawaiian Electric Company and then chair- 
man of the Hawaii Employers’ Council 
stated: 

“Employers should be strongly repre- 
sented on any local WLB formed here and 
should have an organization capable of 
formulating policies and dealing with the 
WLLB in all matters affecting the common 
interest of employers.” ™ 


Although the unions were still not a domi- 
nant factor in Hawaii in 1943, Hawaiian em- 
ployers had had a chance to observe the 
rapid growth of unions on the mainland 
and the counter measures taken by em- 
ployers there. Mr. Hicks continued: 


“Tt is fortunate that Honolulu had lagged 
behind mainland communities in the history 
of labor unionization because we have been 
able to observe the pattern of events as 
they develop elsewhere. 


“Employers in other communities have 
met this kind of situation by organizing 
themselves to meet organized labor. It is 
the sensibie thing to do and the American 
way to strike a balance between opposing 
forces in a peaceful manner.” ” 


Mr. F. B. Carter, III, then secretary- 
treasurer of the Hawaii Employers’ Coun- 
cil, maintained that the council was the direct 
outgrowth of the National Labor Relations 
Act of July 5, 1935: 


“That act, which in the name of social 
welfare, so severly broke with previous con- 
cepts of employers’ rights, confirmed and 
continued the enormous power of organ- 
ized labor previously created by the Na- 
tional Industrial Recovery Act of June 
1933. 


“In order to keep pace with the changing 
concept of the status of the individual in 
our democracy, and in order to retain those 
prerogatives which remained to employers 
against the encroachments of organized 
labor, the highest form of compliment, that 
of imitation, was paid to organized labor by 
industry. 

“We took a page out of their book and 
organized in an almost parallel manner at 
least at the community level. They cor- 


sa tb oiascieencalh 


respond to and are designed to accomplish 
for employers exactly that which a central 
labor council is designed to accomplish for 
organized labor in the community in which 
they are established.” ” 


The employers knew that unions had 
come to stay and would expand rapidly if given 
the opportunity. The effective solution to this 
problem was an employers’ association, and 
the San Francisco Employers’ Council sup- 
plied the necessary answers. Mr. Carter 
continued: 


“Therefore, the leaders of our industrial 
community, hoping to benefit by the ex- 
perience of others and having watched the 
substantial success of the San Francisco 
Employers’ Council, have adopted the by- 
laws of that council and have practically 
adopted the policies and principles which 
have cause the success of that council in 
San Francisco.” ™ 


The Hawaii Employers’ Council has pro- 
vided for three classes of membership: in- 
dustry, employer and individual. The quali- 
fications for each of the three classes are: 


(1) Industry association—Any individual, 
association or corporation representing em- 
ployers of labor in the Territory of Hawaii 
as such on an industry basis shall be eligible 
for membership as an industry association 
member. 


(2) Employer—Any firm, person, associa- 
tion or corporation that employs labor in 
the Territory of Hawaii, whether or not it 
is represented by an industry association 
member, shall be eligible for membership 
as an employer member. 


(3) Individual—Any firm, person, associa 
tion or corporation, whether or not it em- 
ploys any labor or is represented by an 
industry association membership shall be 
eligible as an individual member.” 


The membership is overlapping, and, 
therefore, power can be concentrated in a 
certain group. The 1950 Annual Report of 
the Council lists as members the Hawaiian 
Sugar Planters Association, executive board 
of the HSPA, the agencies, the agencies’ 
principals, the sugar and pineapple com- 
panies, the retail stores, the utility com- 
panies and scores of other independent 
firms. It can be easily seen that the repre- 
sentatives of the agencies and their interests 
can make up a powerful bloc and formulate 
the policies for the council. {The End] 








~ 8 Honolulu Star-Bulletin, August 19, 1943. 
1 See footnote 18. 
2» Honolulu Star-Bulletin, December 2, 1943 
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Tying Wages to Productivity 


By CHARLES R. WEIDMAN 





A CROSS the bargaining tables, through- 

out industry, unions are presenting the 
issue of wage increases tied to “increased 
worker productivity” or “improvement fac- 
tors,” in the manner of the CIO-General 
Motors agreement. Unfortunately, the pub- 
lic is largely unaware of the motives and 
meaning behind this idea. 

This unfamiliarity is nothing that a short 
course in industrial economics couldn’t cure. 
Indeed, a good deal of understanding can 
be gained from a little concentration on a 
few economic principles. 

In the first place, the terms ‘annual im- 
provement factor” and its popular synonym 
“increased worker productivity factor” are 
both nebulous and misleading. We'll make 
better sense if we concentrate on a term 
which has a definite meaning in economics: 
“unit labor cost.” This is the total of payments 
made for labor for producing a single unit 
of a product. For example, in the office- 
machine business the total of all payments 
for labor which included in the total 
cost of a single electric typewriter is its 
“unit labor cost.” 


are 


Unit labor cost can be computed on the 
basis of an imaginary product representing 
all the various items produced annually by 
a single manufacturer. A somewhat 
simplified method of computing this figure 
would require dividing his total annual wage 
bill by the number of products of all types 
produced during the year. 


Oover- 


The unit labor cost of one year’s produc- 
tion may then be compared to the unit labor 
cost of another year’s production provided 
the same kinds of prodicts in the same pro 
portions are turned out, or if changed, that 
a proper translation of values is made. A 
reduction, if any, in such unit costs indicates 
increased productivity. 

If a reduction in unit labor costs occurs, 
it comes about only through a more efficient 
use of labor, or through the substitution of 
machines for men in the production of goods. 
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PHRASES LIKE ‘INCREASED WORKER 
PRODUCTIVITY’ AND ‘“IMPROVE- 
MENT FACTOR" SHOULD NOT BE 
ACCEPTED AT THEIR FACE VALUE 





It has become an American legend that 
unit labor costs are annually decreasing or, 
as the popular phrase goes: “Labor is be- 
coming more efficient.” Whether this actually 
occurs in a given case is a matter of individ- 
ual measurement. There does appear statistical 
evidence of this occurrence in industry as 
a whole, however, and thus the legend per- 
sists that constantly lowering costs provide 
constantly higher profits from which wage 
increases may be gained, 

It is this very legend which gives impetus 
to the unions’ drive for “annual improve 
ment” increases. 

Now it is important to remind ourselves 
that a reduction in unit labor costs is one, 
but only one, of several reasons for increased 
industrial profits. Such reasons include: 

(1) Inflationary profits (for example; due 
to a rise in the market value of inventories) 

(2) A reduction of total unit costs 
unit include both 
and indirect, but also include costs of ma 
terials, 


Total 


costs labor costs, direct 


costs of borrowing capital, plant 


depreciation and the like. 
(3) Increased 
total unit costs don’t also go up) 


volume of sales (provided 
It is argued by unions that since one of 
(unit cost) 
decreasing, therefore, profits must be increasing 
Unions 
getting a “fair share” of such increased profits 


these subfactors labor must be 


then assume their historic role of 


As can be from 


unions are becoming more 


noted current events, 
“scientific” about 
prohts. In so doing 


obtaining a share of 


they have had to recognize the economx 


fact that wage increases are dependent upon 
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increased profits. Also, unions thereby ac- 
knowledge that profits are created by (1) in- 
flation and (2) reduction of costs and not 
simpiy by the old shibboleth, “out of the 
hides of the workers.” 


It is instructive to note that these in- 
flationary profits are the source of “cost of 
living” wage adjustments and that nearly 
all other kinds of wage increases gained in 
the past could only have been drawn from 
the kitty created by profits due to reducing 
total unit costs. 


Once a profit is created, three groups 
have an historic claim upon it; the owners, 
through an interest in a greater return on 
investment, employees, through higher wages 
and consumers, through lower prices. 

A fourth class of claimants, those individual 
employees who are responsible for specific 
cost reduction improvements, are seldom 
considered as rightful heirs except where 
bona fide “suggestion box” type plans are 
in effect, in conjunction with incentive meth- 
wage payment. It could easily be 
argued from the standpoint of equity and 
justice that this fourth class of claimants 
are entitled to all increased profits, to the 
exclusion of anyone else. However, this 
argument is not popular with the unions 
nor, indeed, is it taken very seriously by 
management. 


ods of 


Therefore, any labor-management argu- 
ment over the distribution of increased pro- 
fits arising out of a reduction in unit labor 
costs ultimately turns on these three points: 

(1) Whether productivity, in fact, in- 
creased. As mentioned, this can be measured 
in terms of a reduction in unit labor costs. 

(2) The bargaining advantage of the 
union at the time of negotiations. 

(3) A subtle but overshadowing principle 
of economics called, “elasticity of demand” 
for the product. (That is to say, whether a 
saving in production costs, passed on to 
consumers in the form of lower price, results 
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in increased demand for the product, or 
whether demand is relatively independent of 
price.) This point is important because the 
failure to pass on cost savings to consumers 
whose demand is elastic will weaken the 
producer’s competitive market position. 

Stripped of formal language these three 
points boil down to this: Is there anything 
to get? Are the unions strong enough to get 
it? And, will getting it eventually drive the 
company out of business? 

What then is really new about the union’s 
demands for wage increases tied to productivity 
except an emphasis on economic terminology ? 

The answer is twofold. The first factor is 
that we have open acknowledgement of some 
long-established economic facts of industrial 
life; for example, higher wages depend on 
higher profits and in turn on increased pro 
ductivity, The second, of deeper significance, 
is that labor-management relations are be- 
coming more socialized. 

Through a greater reliance on statistics, 
economic formulae and planning, the role 
of true collective bargaining is falling by the 
wayside. Management and unions alike are 
bargaining themselves into a planned in- 
dustrial economy. 

The proponents of hitching wages to 
productivity contend that it would promote 
industrial peace. They are probably correct, 
for if wages are determined solely by a pre- 
determined formula, what is left to argue 
about? But if free men negotiating at a con- 
ference table are replaced by a statistician, 
what becomes of the free men? 

It is obvious, then, that the productivity- 
wage issue forces us to face the age-old 
dilemma—“peace and security versus free- 
dom and opportunity and strife.” The ability 
of labor and management realistically to face 
this question will determine the soundness 
of their solutions not only to recurrent wage 
issues but to the whole future course of 


industrial relations. {The End] 
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Decisions of Courts and 
Administrative Agencies 








I |] OT EVEN tke most peaceful picketing, 

by one picket at a time carrying the 
most innocuous of signs, is immune from 
state-court injunction if it violates a right- 
to-work statute. So says the United States 
Supreme Court, in effect, in its recent decision 
in Local Union No. 10, United Association of 
Journeymen Plumbers and Steamfitters, AFL 
v. Graham, 22 Lapor Cases § 67,462. 

The injunction had been obtained by a 
contractor erecting a school building in 
Richmond, Virginia, some of whose sub- 
contractors employed nonunion labor. The 
local trades council told the contractor that 
all nonunion labor should be laid off or 
that “every effort would be made to prevent 
any union labor employed . .. on that 
project from continuing work thereon.” The 
contractor balked; picketing began; work 
came to a standstill. The sign involved read: 
“This Is Not a Union Job. Richmond Trades 
Council.” There was usually one and never 
more than two pickets. There was not the 
slightest disorder. After 144 days of picket- 
ing, a temporary injunction was issued; 
it was later made permanent. 

The right-to-work statute in Virginia be- 
gins: “It is hereby declared to be the public 
policy of Virginia that the right of persons 
to work shall not be denied or abridged on 
account of membership or non-membership 
in any labor union.” The employer main- 
tained successfully that one of the purposes 
of the picketing was to force him to violate 
that statute, that such a purpose was un- 
lawful and that the picketing should there- 
fore be enjoined. The Virginia Supreme 
Court refused to hear an appeal and affirmed 
the trial court without opinion. The United 
States Supreme Court granted certiorari. 

The union’s position before the Supreme 
Court was that the injunction operated as 
a denial of free speech in violation of the 
Fourteenth Amendment. The Court dis- 
agreed, stating: “The effect of the picketing 
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was confirmatory of its purpose as found 
by the trial court. Petitioners here engaged 
in more than the mere publication of the 
fact that the job was not 100% union. Their 
picketing was done at such a place and in 
such a manner, that coupled with established 
union policies and traditions, it caused the 
union men to stop work and thus slow the 
project to a general standstill. 


“Based upon the findings of the trial 
court, we have a case in which picketing 
was undertaken and carried on with at least 
one of its substantial purposes in conflict 
with the declared policy of Virginia. The 
immediate results of the picketing demon- 
strated its potential effectiveness, unless en- 
joined, as a practical means of putting 
pressure on the general contractor to elimi- 
nate from further participation all nonunion 
men or all subcontractors employing non- 
union men on the project.” 


Justice Black dissented from the majority 
view without opinion. Justice Douglas’ dis 
sent insisted that the picketing in the cir- 
cumstances of the case was privileged free 
speech. He protested that the lower court 
had been too vague in its finding and said: 
“If Virginia is to enjoin this form of free 
speech, I would require her to show pre- 
cisely the reasons for it.” 


“A purpose to deprive nonunion men of 
employment,” he added, “would make the 
picketing unlawful; a purpose to keep union 
men away from the job would give the 
picketing constitutional protection. The dif- 
ficulty here is that we have no findings of 
fact. We have only the recitation in the 
decree that the picketing conflicted with the 
Virginia statute.” 

“I won’t cross that picket line.”—Dis- 
charge of an employee for failure to cross 
a picket line maintained by a union of which 
he was not a member was upheld by the Su- 
preme Court in NLRB v. Rockaway News Sup- 
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ply Company, Inc., 22 Lasor Cases { 67,440. 
The employee involved was a truck driver 
whose duty it was to pick up and deliver 
newspapers and other publications. He, 
like a number of others doing the same 
work for the same employer, belonged to 
a union. The union contract contained a 
union security clause which violated the 
Taft-Hartley Act’s Section 9 (e) in that it 
was not conditioned upon a vote of the 
employees. 


Another union picketed one of the em- 
ployee’s pick-up stops. The employee, un- 
like his fellow workers, refused to cross it. 
He was fired. His union instituted arbitra- 
tion proceedings which resulted in a ruling 
for the employer. The employee then filed 
an unfair labor practice charge with the 
National Labor Relations Board. 


The employer argued before the Board 
that a no-strike clause in its contract had 
been violated by the employee—that is, his 
refusal to cross the picket line was a partial 
strike—and that his discharge was therefore 
justified. The Board, however, pointed out 
the illegal provision in the contract and de- 
clared it void. Reinstatement with back pay 
was ordered. 


The Second Circuit denied enforcement of 
the Board order. The opinion, NLRB v. 
Rockaway News Supply Company, Inc., 21 
Lapor Cases 7 66,591, noticed that the Board 
had given the employee an apparent alterna- 
tive between obeying the employer’s order 
to cross the picket line and vacating his job 
as a striker. The court said that such a 
one-man strike, had the employee under- 
taken it, would “have been an unlawful one 
if he had gotten any support in it from his 
union. And the fact that [the em- 
ployee’s] act in refusing to perform that 
part of his duties which involved crossing 
the picket line was not a violation of the 
National Labor Relations Act does not 
make it any the less a violation of his obli- 
gation to his employer to perform the duties 
of his employment or any the less a proper 
basis for his discharge for failure to do so.” 


In affirming the Second Circuit’s position, 
the Supreme Court emphasized the Board’s 
finding that the whole contract was in- 
operative because it contained one illegal 
provision. Disagreeing with this part of the 
ruling, the Court said: “The total oblitera- 
tion of this contract is not in obedience to 
any command of the statute. It is contrary 
to common-law contract doctrine. It rests 
upon no decision of this or any other con- 
trolling judicial authority. We see no sound 
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public policy served by it. Realistically, if 
the formal contract be stricken, the enter- 
prise must go on—labor continues to do its 
work and is worthy of some hire. The re- 
lationship must be governed by some con- 
tractual terms. There is no reason apparent 
why terms should be implied by some out- 
side authority to take the place of legal 
terms collectively bargained. The employ- 
ment contract should not be taken out of 
the hands of the parties themselves merely 
because they have misunderstood the legal 
limits of their bargain, where the excess may 
be severed and separately condemned as it 
can be here.” 

The Court disagreed with the contention 
of both parties as to the scope of the de- 
cision. Justice Jackson, speaking for the 
majority, said, “The parties here see the 
case as requiring decision of sweeping ab- 
stract principles as to the respective rights 
of employer and employee regarding picket 
lines. But this decision does not, and should 
not be read to, declare any such principles. 

We therefore consider this controversy 
to require no determination of rights or 
duties respecting picket lines broader than 
this contract itself prescribes.” 

Justice Black’s dissent, in which Justices 
Douglas and Minton concurred, cited Sec- 
tion 8 (b) (4) (D) of the Taft-Hartley Act 
in which “Congress specifically declared that 
none of its union-restrictive provisions should 
be construed to make it unlawful for a man 
to refuse to cross a picket line thrown up 
to support a lawful strike.” The Court’s 
decision, Justice Black protested, departs 
from the policy declared in that section of 
the statute. 


Supreme Court Condones 
Union Make-Work Practices 


Two species of featherbedding—“bogus” 
typesetting and unwanted theater orchestras 
—proved to be hardy catalysts in surviving 
recent Supreme Court decisions in which it 
was ruled that the make-work practices do 
not violate Section 8 (b) (6) of the Taft- 
Hartley Act. 

The more important of the cases, American 
Newspaper Publishers Association v. NLRB, 
22 Lapor Cases { 67,436, involved the legality 
of the traditional insistence by printers’ unions 
that newspaper publishers pay for reproducing 
advertisements furnished in matrice form. 
Generally, such type is never used and is 
remelted as soon as it is set. The ANPA, 
petitioner in the cause, includes more than 
800 publishers representing about 90 per 
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cent of the American daily press. An idea 
of the animosity of the publishers toward 
the practice may be obtained from the fact 
that the “bogus” type costs the New York 
Times about $150,000 a year, the Chicago 
Herald-American about $50,000 and the Roch- 
ester Democrat & Chronical more than $5,000, 
according to evidence presented to the trial 
examiner in the case. Presumably, all news- 
papers have similiar expenses in proportion 
to their advertising volume. 


Throughout the history of the case, from 
the filing of the original unfair practice charge 
to the argument before the Supreme Court, 
there was emphasis on the intent of the 
Congress in choosing the language of the 
statutory involved. There was an 
exhaustive inquiry into the legislative his- 
tory of the act. As is often true in such 
cases, there was ample quotable matter in 
the Congressional Record to support both 
sides of the controversy. 

Section 8 (b) (6) of the Taft-Hartley Act 
makes it an unfair labor practice for a union 
to force an employer to pay “in the nature 
of an exaction, for services which are not 
performed or not to be performed.” The union 
argument, which prevailed, was that the law 
forbade payment only for work which was not 
and not work, however unnecessary, 


section 


done, 


which was actually performed. The majority 
of the Court, for whom Justice Burton spoke, 


concluded that “Section 8 (b) (6) leaves to 
collective bargaining the determination of what, 
if any, work, including bona fide ‘made work’, 
shall be included as compensable services and 


what rate of compensation shall be paid for it.” 


The allegro was only metaphorical.—The 
featherbedding musicians were members of 
an Ohio theater orchestra, The union re- 
fused to permit a traveling “name” orchestra 
to appear in the petitioner’s theater unless 
the local men were paid for playing inter- 
missions and “chasers” at each performance. 
The theater owner had long paid the super 
numeraries but had never let them play be- 
cause they would have detracted from the 
quality of the performance. He _ balked 
when the Taft-Hartley Act passed. 
The union insisted, and the performance had 
to be cancelled, since the constitution and 
by-laws of the international union forbade 
the “name” band performance without the 
approval of the local, and the contract be- 
tween the theater owner and the “name” 
band made it expressly subject to the inter- 
national union’s rules. 


was 


The Sixth Circuit ruled that the union’s 
action was within the proscription of the 
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Taft-Hartley featherbedding ban, 21 LaBor 
Cases { 66,947. The Supreme Court dis- 
agreed, in NLRB v. Gamble Enterprises, Inc., 
22 Lapor Cases { 67,437, holding that the 
case was like that of the “bogus” typesetters 
in that the musicians were not attempting to 
exact “stand by” pay but had made a bona 
fide offer to play. 


Whether one agrees or disagrees with 
the Supreme Court’s decisions in the feather- 
bedding cases, it would seem that most 
objective persons would have decided both 
cases alike—as did seven of the nine Jus- 
tices. An interesting sidelight on the cases, 
however, is the fact that two Justices criss- 
crossed their decisions. In the ANPA case, 
Justice Jackson was with the majority and 
Justice Douglas dissented. In the Gamble 
Justice 
Douglas 


case, it was the other way around 
Jackson dissented, and Justice 
agreed with the majority. This fact be- 
comes no less curious when it is seen that 
Justice Douglas devotes most of his dissent 
to a criticism of the dissent of Justice Jack- 
son in the other case. 


How Drunk Can You Get? 


Discharge of an employee for reporting to 
work under the influence of alcohol is a rule 
followed by most employers. Since drunken- 
ness at work endangers not only the wrong- 
doer but his fellow employees as well it is 
an offense frowned upon by both unions and 
managements. Sometimes the collective bar 
gaining agreement provides for summary dis- 
charge in such cases. Such a provision was in 
the contract involved in an unusually interesting 
arbitration case recently. 


The case was out of the ordinary because 
the accused employee was plant engineer, 
had been in the company’s employ for 17 
years, had lost an eye in the company’s 
service and was the long-time president of 
the local union. Not least among the un- 
usual aspecis of the case was the employee's 
defense that he was so drunk on the night 
in question that it was unreasonable to as- 
sume he had reported for work. 


On the evening when the alleged offense 
was committed, the employee was notified 
that he had been re-elected president of 
the local union. He then visited a number 
of bars, apparently to celebrate. At 11 
p.m. he was due at work. It was an un- 
contested fact that he “was found at his 
desk in his work clothes, in a state of intoxi- 
cation, his time card having been punched 
in at 11:01 P.M. Repeated efforts were 
made to arouse him, and he responded at 
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approximately 2:45 to 3:00 A.M. He was 
examined by a physician and subsequently 
discharged by the Plant Engineer r 


Evidence presented at the arbitration pro- 
ceedings that grew out of the incident was 
in conflict as to what happened prior to the 
time the employee was accidently discovered 
sleeping at his desk by the plant’s night 
personnel supervisor. The union contended 
that the man had not actually reported for 
work. It explained that he knew he was too 
drunk to work, that he had called the plant 
fireman at about 11:30 p.m. and reported 
that he was not coming to work, that he 
later went to the plant to search for his 
car keys in his work clothes. The time card, 
it was said, must have been punched by a 
fellow employee. It was also pointed out 
that the company was trying to “get rid of” 
the employee because of his union activity, 
and the fact that the director of industrial 
relations and the company doctor were 
called in to see him intoxicated and asleep 
was an indication of this, since the summon- 
ing of these officials at such an hour was 
unprecedented. Finally, the union presented 


the extraordinary argument that the com- 
pany “must not be too serious about the 
drinking question since in an emergency 
they chose to use workers from Skid Row.” 


Another factor tending to favor the worker 
was that major machinery in the plant was 
shut down on the night in question render- 
ing the alleged dereliction of duty far less 
dangerous than it ordinarily would have 
been. Also he had been examined by a 
municipal building and safety engineering 
board with jurisdiction to revoke his license 
as an engineer and, because it had been his 
first offense, had been let off with a 30-day 
suspension. 


The company presented a strong case. It 
introduced evidence that the employee had, 
several years earlier, been caught asleep on 
the job and had been warned that if it hap- 
pened again he would be fired. The conten- 
tion that he had called in saying he would 
not be at work that night was denied. It 
was argued that, assuming that he did not 
ring his time card and that he came to the 
plant to search for his car keys only, there 
was no explanation as to how he happened 
to have changed into his work clothes and 
to go to his desk. 


The arbitrator ruled that the controlling 
question was: “Did he report for work?” 
While admitting that he might have changed 
his clothes “by force of habit,” it was de- 
cided that, in view of ali the circumstances 
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and despite what his intention may have 
been, the company’s assumption that he had 
been on the job was reasonable and his 
discharge was justified and must be sustained. 


Arbitrators Beg Off 
Deciding Close Case 


A boxing match occasionally ends in a 
draw, and tied football games are common- 
place, but no-decision legal controversies are 
among the rarest things under the sun. A 
recent arbitration case, however, ended, for 
all practical purposes, in just that phenome- 
nal fashion. 


The collective bargaining agreement be- 
tween a midwestern bus company and the 
union representing its employees provided 
for an allowance of 20 minutes pay daily as 
turn-in time to permit bus drivers to settle 
up cash collections with the company. On 
November 1, 1952, lock-type fare boxes were 
installed on the busses. This equipment 
eliminated the need for the daily accounting 
and the turn-in pay was stopped. The 
drivers struck. 


Work was resumed when three arbitrators 
were agreed upon. The case was so close 
that Solomon himself would have been hard 
pressed to give the nod to one party or the 
other. The dilemma of the arbitrators is 
revealed in the first sentence of their opin- 
ion: “This is a difficult case to decide.” 
That was an understatement. 

Application of contract-interpretation tests 
did not help. The Board tried, in succes- 
sion, “the clarity of the wording of the 
agreement,” “practice followed by the par- 
ties in applying the provisions of the agree- 
ment in the past” and “the intent of the 
parties at the time the agreement was con- 
cluded,” without finding an answer. 


Reference to other collective bargaining 
contracts to which the employer was a 
party did not help. Some of them tended 
to favor the company’s position, some the 
union’s. 


’ 


“Under all these circumstances,” the ar- 
bitrators agreed, “the majority of the Board 
has come to the conclusion that the real 
dispute is one which should be solved by 
collective bargaining rather than by a third 
party’s judgment of the meaning of a pre- 
vious ‘agreement’. Fortunately the present 
agreement of the parties expires very shortly, 
and they have apparently already put each 
other upon notice of desired changes for a 
new agreement.” 
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Nation’s Rail Workers 
Win Wage Increase 


The productivity pay raise of four cents 
an hour recently awarded by an arbitrator 
to 1.3 million railroad workers will cost the 
industry $120 million a year. The sum equals 
2.2 per cent of last year’s $5.3 billion total 
payroll. The raise was made retroactive to 
December 1, 1952. 

Professor Paul Guthrie of the University 
of North Carolina was the arbitrator. He 
had been appointed by President Truman 
with the consent of both parties who had 
agreed in advance to abide by his decision. 

The 19 unions involved had asked for an 
increase of 18 cents an hour—six cents a 
year retroactive for the past three years. 
Several union leaders expressed disappoint- 
ment at the size of the raise granted. 

All major railroads in the country were 
affected. The decision caused them to rec- 
ognize the “productivity” increase factor 
for the first time. Since all the contracts 
involved expire on October 1, 1953, and the 
decision specifically limited itself to current 
contracts, it is anticipated that the unions 
will insist upon inclusion of a “productivity” 
annual increase in forthcoming wage nego- 
tiations, scheduled to begin in June. 


FLSA Held Applicable 
to Road-Repair Suppliers 


Many an employer has underestimated 
the elasticity of the tentacles of the Fair 
Labor Standards Act. It was, therefore, 
not surprising when the United States Su- 
preme Court decided in two recent cases 
that off-the-road workers engaged in the 
production of materials for interstate roads 


Wages ... Hours 


and railroads are subject to coverage under 
the act. 

Both cases arose in Pennsylvania, On 
substantially similar facts the state supreme 
court and the Third Circuit reached oppo- 
site results in the two cases. In the federal 
case, Alstate Construction Company v. Dur- 
kin, 22 Laspor Cases § 67,434, the employer’s 
operation was entirely inside the state. The 
company produced a material called ame- 
site. Nothing was obtained from outside 
the state; nothing was shipped outside the 
state. The allegation that the FLSA applied 
arose from the fact that 85.5 per cent of the 
amesite was furnished for work “done on 
interstate roads, railroads, or for Pennsy] 
vania companies producing goods for inter 
state commerce.” 


From 1938, when the act originally took 
effect, to 1945, the wage and hour adminis- 
trator had taken the position that such off- 
the-road workers were not covered by the 
act. In 1945 he changed his mind. Em- 
ployers squawked to the Congress, but that 
body ignored the protests when, in 1949, 
the act was amended without overruling the 
administrator. The amended act specifically 
provided that all past orders, regulations 
and interpretations of the administrator 
should remain in effect until amended, mod- 
ified or rescinded by him. 


In 1951, the company was enjoined from 
disobeying the record-keeping and over- 
time-pay provisions of the act, 19 Lapor 
Cases § 66,228 (DC Pa.). The Third Cir- 
cuit affirmed last April, 21 Laspor Cases 
{ 66,868. In July, the Eighth Circuit cited 
and followed the Allstate ruling in Tobin v 
Johnson, 22 Lapor Cases { 67,067, “under 
practically identical circumstances.” 


Two other courts took a different view. 
The Tenth Circuit had reached an opposite 
conclusion, in 1946, in E. C. Schroeder Com- 
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This proposal to break up unions on 
the grounds that they are monopolies 
would put employees on a par with 
the things they make. It would say 
that if things are to be sold on the 
open market, then the labor of those 
who make the machines should also 
be sold on the open market. It would 
say that it is none of an employee's 
business what the man or woman at 
the next machine is earning. If he 
or she wants to work for less, is will- 
ing to cut the foreman’s grass, that's 
free competition. _—The Machinist 


. . . the labor of a human being is 
not a commodity or article of com- 
merce. 

—Section 6, Clayton Anti-Trust Act 





pany, Inc. v. Clifton, 10 Lapor Cases 
{ 62,938. When the Supreme Court of Penn- 
sylvania followed the Schroeder case last June 
in Thomas v. Hempt Brothers, 21 Lapor Cases 
{ 67,038, the United States Supreme Court 
took note of the dichotomy and granted 
certiorari in the Alstate and Thomas cases. 


The Alstate opinion relies on the failure 
of Congress to take advantage of its 1949 
opportunity to remove off-the-road em- 
ployees from coverage of the act. “We de- 
cline,” said Justice Black for the majority, 
“to repudiate an administrative interpreta- 
tion of the Act which Congress refused to 
repudiate after being repeatedly urged to 
do so.” 

In Thomas v. Hempt Brothers, 22 Lanor 
CASES ¥ 67,435, the employees involved quar- 
ried stone for use in the manufacture of a 
cement mixture sold to the Pennsylvania 
Turnpike, a railroad, an airport, an army 
depot and a navy depot, all located within 
the State of Pennsylvania. In reversing the 
state supreme court, the Court merely cited 
the Alstate decision which was handed down 
the same day. 


Justice Douglas, with whom Justice Frank- 
furter agreed, dissented in both cases on 
the ground that “if whose activities 
are necessary or essential to support those 
who are ‘engaged in commerce’ are to be 
brought under the Act, I think an amend- 
ment of the Act would be necessary.” 


those 


Builders of interstate highways—that is, 
the original builders—-are, in otherwise sim- 
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ilar circumstances, exempt from the act’s 
provisions as are those who supply them 
It is the workmen who repair and maintain 
such roads (the same rule applies to inter- 
state railroads, airports, navigable water- 
ways and the like) and those who supply 
them that the Supreme Court now says are 
covered by the FLSA. 

The same rule was applied in denial of 
certiorari to the Tenth Circuit in Penning 
ton-Winter Construction Company v. Tobin, 
22 Lapor Cases 9 67,055, wherein the act 
was held to cover (1) construction workers 
on a flood control and navigation project 
for improvement of existing facilities and 
2) workers on the same job who devoted 
only a small part of their work to con- 
struction of recreation facilities for all the 
men on the job. The employees’ work was 
in connection with construction of a dam 
on a non-navigable stream, but the dam was 
part of a system meant to improve a navi 
gable river of which the stream is a trib- 
utary. Certiorari to the Eighth Circuit was 
denied in Johnson v. Tobin, 22 Laspor Cases 
{ 67,067, holding that off-the-road workers 
who produced crushed rock for use in main 
taining interstate highways and navigabl 
streams were covered by the FLSA. 


Taxability of Trust Plans 
for Employees Clarified 


Section 165 (a) of the Internal Revenu 


Code exempts from federal income taxes 
certain pension, annuity, profit-sharing and 
stock-bonus-plan trusts. There is a catch 
to this boon, however. Meeting the “ifs” in 
the section is tricky business, and employers 
have never been able to feel quite secure 
in claiming the exemption for such trusts 

It was, therefore, good news last month 
when the Bureau of Internal Revenue an 
nounced, in Revised Ruling 28, IRB 1954-6, 
44, a procedure by which advance rulings 
on the taxability of such trusts can be ob 
tained from _ local internal 
revenue. 

The advance rulings are available for 
proposed trusts as well as existing ones 
The bulletin describing the procedure gives 
complete details on the manner in which 
applications for advance rulings are to b« 


filed. 


directors of 


While taking advantage of the advance 
ruling procedure is not obligatory, an em- 
ployer desiring to get the maximum allow- 
able deduction on an trust 
should do so. 
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The Subtle Role of Statistics 


Economic Data Utilized in Wage Arbitra 
tion. Jules Backman. Labor Relations 
Council of the Wharton School of Finance 
and Commerce, University of Pennsylvania 
Press, Philadelphia, Pennsylvania. 1952. 
56 pages. $1. 

Arbitrators of wage disputes and fact- 
finding boards faced with problems of wage 
determination are being increasingly 
jected to such barrages of statistics that 
one might be tempted to make a case for 


sub- 


replacing these gentlemen with the new- 
fangled electronic computers that consume 
figures by the bushel and disgorge neat 
solutions in seconds flat. 

no neat solutions 
bargaining problems. Men 
cannot be manipulated like logarithms. 
Overemphasis on statistics is bad. How 
may masses of statistics be best fitted into 


There are, of course, 


to collective 


the arbitration process 

This booklet makes an 
tribution toward solution of two phases of 
the problem. First, it does a focusing job 
on the role of statistics in arbitration. This 
is by no means the effortless achievement 
the author makes it seem. The factor tum- 
bles into proper perspective almost by itself. 


important con- 


Second, there is a breakdown of statis- 
tical data under the following 
(1) wage data, (2) cost of living and real 
earnings, (3) (4) 
comparisons, changes in productivity, 
(6) (7) 
vironment first and last of 
headings the the 
and warn of the danger of using them with- 
out reference to the over-all economic con- 
text into which the arbitrator’s decision 
must dovetail. The other factors the 
criteria for grounding the determination. 
These categories are discussed on a selec- 


headings: 


worker’s budgets, 
(5) 
ability to pay 
The 


furnish 


wage 


and economic en- 
these 
tools for study 


are 


Book . .. Articles 


tive basis, hence the slimness of the volume 
An arbi 
trator or fact-finder can get most if not all 
the information he needs to know what to 
with a _ particular number- 
documents. 


But the contents are solid meat. 


do sheaf of 


covered 

Arbitration information is 
tant to unions and managements, however, 
than it is to arbitrators. 
do well to study this volume before pre 


more impor 
Bargainers would 


senting armfuls of statistics to each other o1 
to an arbitrator. 


What a Difference a Tax Can Make 


Effects of Taxation on Industrial Location 
Joe Summers Floyd, Jr. University of 
North Carolina Press, Chapel Hill, North 


Carolina. 1952. 155 pages. $3. 


This book will undoubtedly be a great 
interest to the administrative branch of 
state and local governments. It takes up a 
question for which there are a great many 
answers, and it attempts to answer it in as 
responsive a manner as possible. There 
are a number of factors other than taxation 
which influence management in the selec- 
tion of an industrial location. Taxes are 
not the paramount factor. Plants are lo- 
cated in certain areas because of access to 
markets or because of access to raw mate- 
rials. ‘Taxes affect the decision to locate 
in a certain locality when the other factors 
are not paramount and when the type of 
business is such that taxes of any kind are 
always a problem. The author points out 
that if interlocal tax differentials are ad- 
verse, and their adversity is not necessarily 
a local problem, then these tax differentials 
may affect industrial location in any loca- 
tion it might seek. To obtain his data the 
author made a detailed survey and study 
of selected industries in the South. 
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Common Sense 


Economics in One Lesson. Henry Hazlitt. 
The Foundation for Economic Education, 
Inc., Irvington-on-Hudson, New York. 1952. 
193 pages. Three copies for $1. 

This is the eleventh printing of this very 


worthwhile and very readable book. The 
Foundation for Economic Education has 


made arrangements with the copyright holder 
whereby it now sells this book in a stiff 
paper cover at three copies for $1. 


Hazlitt, a well-known writer on business 
subjects, is now contributing a weekly col- 
umn for Newsweek. The theme of this book 
is that there are two sides to every coin and 
we should not let ourselves become so en- 
tranced with the image on one side that we 
lose sight of the inscription on the other. 
For instance, the other side of the high 
wages coin is high production costs. “The 
one lesson” is exemplified by many practical 
applications. 





ARTICLES 





Arbitration: Is Precedent Tabu? ... 
Should arbitrators follow previously de- 
cided arbitration cases in point cited to 
them by the parties? The controversy over 
this question is several years old, and the 
answers today are as many and varied as 
they ever were. The authors of this paper 
go along with those who contend that “stare 
decisis has no part in arbitration,” but re- 
ject the corollary proposition that there is 
no value to arbitration awards as prece- 
dents. They contend that “the citation of 
awards between other parties in a pending 
arbitration is justified and may be effective. 
The arbitrator should give the cited awards 
consideration. If the award is not in point, 
it should be clearly distinguished and the 
reasons for its inapplicability stated. If the 
arbitrator feels the award is in point but 
is incorrect or inapplicable, he should of 
course not follow it; but the parties should 
be given some explanation of the reason 
why the other arbitrator’s award is not 
appropriate for application in the present 
case.”"—Rubin and Ponder, “The Ostrich 
and the Arbitrator: The Use of Precedent 
in Arbitration of Labor-Management Dis- 
putes,” Louisiana Law Review, January, 1953. 


Pickets Fence with Tort Law ... The 
first reported case involving labor picketing 
bears an 1880 date, but it is known that 
pickets in this country kept their vigil at 
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the doors of their employers long before 
that. The natural animosity of employers 
toward picketing led them to turn to the 
courts for relief. The common law crime 
of conspiracy was the weapon first used. 
But a much better one—the labor injunc- 
tion—was adopted and put to widespread 
use by the end of the nineteenth century. 
Heavy-handed use of the injunction, how- 
ever, inevitably led to a public and, even- 
tually, judicial reaction. By 1932 this 
sentiment culminated in passage of the 
Norris-La Guardia Act, accompanied by 
somewhat similar legislation adopted in 17 
states. By 1940 the Supreme Court, in 
Thornhill v. Alabama, decided that statutory 
prohibition of picketing was a denial of the 
freedom of speech guaranteed by the Four- 
teenth Amendment.—Tanenhaus, “Picketing 
as a Tort: The Development of the Law 
of Picketing from 1880 to 1940,” University 
of Pittsburgh Law Review, Winter, 1953. 


Taft-Hartley with a British Accent... 
Labor’s pet hate in the United Kingdom for 
many years was the Trade Disputes and 
Trade Unions Act of 1927. The law was 
no sooner passed than the big guns of labor 
were trained on getting it repealed. The 
fight and the issue were not unlike the 
American campaign against the Taft-Hartley 
Act. In this article the author describes 
the controversial act and traces the history 
of the long struggle which ended in its 
repeal in 1946 after the Labor party had 
swept the elections to the House of Com- 
mons in the previous year. With the law 
out of the way, the author says, “the 
Labor Government was in a position to 
experiment with labor relaticns in a par- 
tially socialistic society. No longer is it 
possible to view government in Great 
Britain as a neutral third party in the set- 
tlement of industrial disputes in a basically 
competitive economic system. No major 
change in wage policy could be adopted 
without the will of government acting in 
relation to the total national picture.” 


“Under socialization, and to a very con- 
siderable degree in the years before 1945, 
trade unions have been undergoing an 
important change in their very nature,” the 
article points out. “Originally, they were 
organizations for the protection of their 
members in the operation of a competitive 
society. In recent years, they have been 
taking on representative functions in the 
shaping of public policy.”— Sires, “The 
Repeal of the Trade Disputes and Trade 
Unions Act of 1927,” Industrial and Labor 
Relations Review, January, 1953. 
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Labor Law in the Making 





and ENACTMENTS 








Taft-Hartley Amendments 
Fill Congressional Hopper 


Among the latest bills, proposing changes 
in the Taft-Hartley Act, to be tossed into 
the Congressional hopper, are Representa- 
tive Kearn’s H. 3146, which would enlarge 
the NLRB to nine members, and Senator 
Humphrey’s S, 1146, which would set up 
a court of labor appeals. 


The Kearn’s proposal to expand the size 
of the board would permit any five members 
to act as a panel. Instead of straight five- 
year appointments as at present, members 
would be appointed for terms of up to five 
years at the discretion of the President. The 
prohibition against featherbedding would be 
expanded to include those services “not nec- 
essary or required to be performed.” The 
bill would also make it an unfair labor prac- 
tice to encourage workers to strike before 
they have voted by secret ballot in favor of 
a strike. Having once voted in such an elec- 
tion, an economic striker would be permitted 
to vote in an NLRB representation election 
but would enjoy no employee status prior 
to the strike vote. 


The court of labor appeals, proposed by 
Senator Humphrey, would have equal stat- 
ure with the United States courts of appeals. 
The proposal is based on recommendations 
in a Senate subcommittee report on delays 
in administration of NLRA. Judges of the 
proposed labor court would be selected by 
the Chief Justice of the Supreme Court 
from the roster of judges in the district courts 
and the circuit courts of appeals. The court's 
jurisdiction would be exclusive, subject only 
to appeal to the Supreme Ccurt. 


In addition, the Humphrey measure would 
provide a pool of legal assistance for trial 
examiners and would permit the NLRB to 
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utilize one staff instead of having a staff for 
each member. Prehearing elections would 
be reinstated in representation cases and 
regional directors would be given final au- 
thority in representation cases, subject to 
appeal to the board. 


The board would net be required to hold 
an election in representation cases but could, 
in its discretion, use “various methods,” in- 
cluding card-checks. Decisions on unfair 
practice cases would be permitted without 
further ado where the parties waived the 
right to a hearing and agreed on a stipula- 
tion of the facts. 


Among other bills which have been pro* 
posed are the following: 

H. R. 3055 would authorize states to regu- 
late or qualify the right to strike or picket. 

H. R. 3163 would permit state courts and 
agencies to take jurisdiction of cases in- 
volving labor disputes in public utilities, and 
would validate all such actions taken since 
1947. 

H. R. 3296 would permit unions to contri- 
bute to political campaigns. 


H. R. 3481 would limit the free-speech 
provision in the Taft-Hartley Act by making 
the expression of employer views illegal if 
“such expression, in the factual context in 
which it is made tends to restrain or coerce 
employees.” Present law makes no reference 
to context. 

H. R. 3533 would add a definition of a 
secondary boycott to the law on labor-man- 
agement relations and would provide three 
reasons for declaring a secondary boycott 
or strike for collective bargaining an unfair 
labor practice: if another union has been 
certified within a year, if a board order 
requires bargaining with another union or 
if the employer is currently bargaining with 
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another union. The bill would repeal the 
authority to sue unions for damages from 
illegal boycotts and strikes. 

H. R. 3847 would allow employers and 
unions to agree on nonstoppage cortracts. 
Work would continue during any strike 
under such a contract; employers would pay 
weekly one fifty-second of the previous year’s 
profits and at least 10 per cent of the strik- 
ing employees’ wages into a fund which 
would be forfeited to pay the public debt 
at the end of each 90-day period through 
which the strike continues. 

S. 1026 and S. 1075 are similar measures. 
S. 1026 would repeal the present mandatory 
injunction procedure in national emergency 
strikes and would require the President to 
appoint an emergency board in such strikes 
and to procure recommendations on a case- 
by-case basis from Congress. If Congress 
were not meeting at the time, a special ses- 
sion would be convened. S. 1075 provides 
practically the same procedure but adds a 
ban on strikes and lockouts for 60 days 
after the existence of a national emergency 
has been declared by the President. 

S. 1254 would place the responsibility of 
discovering Communists in unions upon the 
Subversive Activities Control Board. A Com- 
munist would be defined as any individual 
who “may instigate or encourage strikes, 
slowdowns, or other interruptions of work 
among employees, for the purpose of aiding 
and supporting the world Communist move- 
ment or a Communist foreign government.” 


House Committee Hears 
Management Views on Taft-Hartley 
George W. Armstrong, Jr., chairman of 


the Industrial Relations Committee of the 
National Association of Manufacturers, told 


members of the House Labor Committee 
that NLRB administration rather than the 
Taft-Hartley Act itself had resulted in in- 
equities. Changes in the act, which he sug- 
gested, include: 

Strip the board of its assumed “authority 
to require employers to subsidize union prop- 
aganda” under the Bonwit Teller rule and 
“spell out” the fact that disclosure of con- 
fidential information is not required in good 
faith bargaining. 

Strengthen the secondary boycott provi- 
sion by outlawing secondary boycotts at the 
site of a primary strike and by banning such 
boycotts by agricultural or transportation 
workers. 

Outlaw jurisdictional and sympathy strikes 
and also forbid strikes for recognition. 
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3an every form of compulsory unionism 
and leave state laws in effect regardless of 
their stringency. 

Amend the act to “provide a far greater 
participation in the regulation of labor- 
management relations by the states.” 


Permit employers to refuse to deal with 
Communist-dominated labor unions. 


Change NLRB membership, not by size, 
but by makeup so as to have individuals who 
are neither pro-labor nor pro-management. 


Prohibit industry-wide strikes and lock- 
outs so as to put collective bargaining at 
the company and plant level. 


AFL Wants Changes, Too 


George Meany, president of the American 
Federation of Labor, broadly condemned 
present provisions of the Taft-Hartley Act 
in testimony before the House Labor Com- 
mittee during hearings on proposals to amend 
the act. Meany proposed more than 20 
changes in the law. His major recommenda- 
tions include the following: 

Legalize the closed shop and preferential 
hiring. Abolish the provision confining en- 
forcement of the union security provisions 
to collection of initiation fees and dues as 
well as the provision which permits states 
to enact more stringent union security pro- 
visions than are provided nationally. 

Legalize the refusal of employees to work 
on struck work and on goods produced 
under conditions adversely affecting work 
ing standards and conditions; permit union 
activity against subcontractors and distribu- 
tors and regard them as a single employe: 
in legal proceedings. Allow picketing and 
strikes against secondary employers dealing 
with primary employers when the latter r« 
fuse to recognize or bargain with certified 
unions. 

End both discretionary and mandatory in 
junction-seeking power for NLRB and also 
end injunctions in national emergency strikes 
Permit jurisdictional disputes when they are 
actually representation cases. Outlaw dam- 
age suits by employers and breach-of-con- 
tract suits against unions. 

Speed up NLRB procedure: Grant the 
NLRB more funds and re-establish prehearing 
elections in simple election cases but do 
not increase the size of the board. Simplify 
union filing requirements. Repeal the non- 
Communist affidavit requirement. 

Revise election procedures so as to permit 
economic strikers, but not strike-breakers, to 
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Two bills recently introduced in the 
Hawaiian territorial legislature would 
raise the pay minimum under the 
wage and hour law from 40 to 75 
cents an hour (S. 53 and S. 90). 





vote in NLRB elections. Permit pre-election 
contracts in the construction industry with 
provision for challenge by a rival union later. 
Limit employers’ right to “free speech.” 
Give plan guards and professional workers 
the duty in the first case or the privilege in 
the second of bargaining independently 
Eliminate provisions for the “decertification” 
of a union and “deauthorization” of a union 


shop. 

Eliminate restrictions on negotiation of 
health and welfare plans. Also eliminate the 
termination-of-contract provision. 

Eliminate or change definitions so as to 
provide coverage for supervisors, independent 
contractors, federal reserve bank employees 

workers on 
corporate farms. Substitute the 
LaGuardia Act definition 
that now in the NLRA. Remove the prohi- 
bition against “restrictive practices” (“feather 
bedding’’). 


large-scale 
Norris- 


of “agency” for 


and agricultural 


Return the federal mediation service to 


the Department of Labor. 


Eliminate the present “cumbersome, un- 
workable and one-sided procedure” for 
handling national emergency strikes with 
stress placed on mediation and conciliation 
and voluntary arbitration. 


NLRB Chairman Testifies 


With the purpose of increasing the oper- 
ational efficiency of the Taft-Hartley Act or 
of clarifying its ambiguities, Chairman Her- 
zog of the National Labor Relations Board, 
proposed the following changes to the House 
Labor Committee: 

Permit the board to cede jurisdiction to 
state labor boards in local controversies. 
Because the state laws are not identical with 
the federal statute, this is not possible at 
present. 

Find 
non-Communist affidavit requirement. Sug- 
gested was the making of investigations of 
Communist infiltration in unions the re- 
sponsibility of the Subversive Activities 
Board. 


“something more effective” than the 


Have Congress decide whether the Board 
should continue to end union-shop contracts 
at once after employees vote against them; 
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also have it clarify the ban on secondary 
boycotts, the duty to bargain during the life 
of a contract on matters discussed in its 
negotiation, the status of employees striking 
in protest against unfair labor practices 
during the last 60 days of a contract, the 
definition of “guards” and the free speech 
provision, 


New State Laws 


Arkansas . . Two laws of 
terest have been enacted. One 
that compliance by banks and trust com 
panies with the Federal Fair Labor Stand- 
ards Act of 1949 will constitute complianc« 
with the female labor laws of the state 
A. 217, approved March 5, effective June 
10, 1953. The second new law makes it 
unlawful for pickets to interfere in any way 
with railroads or railroad employees who are 
conducting switching operations at picketed 
industries. Act 257, passed over veto March 
11, effective June 11, 1953. 


Indiana . One of two labor laws en- 
acted extends indefinitely the provision that 
girls between 16 and 18 may be employed 
until 9 p.m. in other than occupations con 
sidered dangerous or injurious by the Com 
missioner of Labor. Chapter 164, approved 
March 13, effective March 15, 1953. The 
other law relates to military leave and pro 
vides that subject to certain conditions, re- 
servists who leave their jobs for not more 
than 15 days in a calendar year must, upon 
their return, be restored to their former 
positions or to similar positions with the 
same status, pay and seniority. Chapter 
192, approved March 13, effective upon proc 
lamation by the governor. 


labor in 
specifies 


Massachusetts Employers requit 
ing medical must furnish a 
copy of the medical report to the employes 
upon request. Chapter 117, approved March 
3, effective June 1, 1953 


Nevada The two Nevada 
ments concern wages One increases from 
$200 to $600 the preference given to wage 
claims in cases of assignments for the bene- 
fit of creditors. Chapter 53, approved and 
effective March 6, 1953 new 
law amends the statute requiring pay checks 
or orders to be negotiable to give the holder 
in due course of instrument the 
rights of the wage earner with respect to 
the collection of the unpaid wage claim 
This is in addition to other available reme 


examinations 


enact 


The second 


such an 


dies to a holder in due course as provided 
by law. A. 66, approved and effective Marcl 
7, 1953. 
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New York . . . A new law continues 
the State Defense Emergency Act in force 
until July 1, 1954, It was scheduled to ex- 
pire July 1, 1953. Chapter 61, approved 
and effective March 5, 1953. 

North Carolina . The law under 
which the governor has been given emer- 
gency powers to modify or suspend the 
labor laws during the existence of the war 
and for six months thereafter was amended 
to limit its duration to March 1, 1955. H. 174, 
approved and effective February 25, 1953. 

Utah .. . Nonprofit hospitals have been 
excluded from the definition of an employer 
under the Labor Relations Act. H. 146, 
approved March 6, effective May 11, 1953. 


New ‘Right to Work’’ Bills 


Recent state legislative introductions in- 
clude proposals affecting union security. 


“Right to work” bills in two states would 
outlaw the closed shop: Colorado, S. 180, and 
Oregon, H. 298. A bill introduced in Kansas 
would outlaw the union shop, secondary 
boycotts, jurisdictional strikes and other un- 
fair practices, H. 220. Indiana’s “right to 
work” measure would prohibit denial of 
employment because of membership or non- 
membership in a labor organization, S. 248; 
a similar measure has -been introduced in 


Missouri, H. 279. 


Not all of the union security introductions 
are unfavorable to labor organizations, how- 
ever, Bills proposed in two states would 
legalize the union shop: North Carolina, 
H. 489, and Tennessee, H. 570. An Iowa 
bill would repeal the law prohibiting the 
union shop but, humorously, it would require 
written permission of the employee’s spouse 
to authorize union dues check-off, H. 405. 
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parties in all irreparable injury cases, par- 
ticularly 8 (b) (4) cases. Furthermore, the 
NLRA should be amended to make it clear 
that state courts have the power to enjoin 
all unfair practices involving irreparable in- 
jury inadequately remediable at law or 
through the normal processes of the NLRA.” 


Effect on Unions 


By and large the new Taft proposals 
bearing on union conduct erase or minimize 
union liabilities or enlarge union rights and 
privileges. The writer’s conclusion is that 
these proposals are unfortunate from prac- 
tically every relevant point of view.” Tact- 
ically or politically they provide a specious 
justification for the absurd contention that 
Taft-Hartley was unduly hard on unions. 
They would, if adopted, have extremely 
undesirable practical consequences. In 
principle, they are unmitigatedly unsound. 


Perhaps the most important of the new 
proposals is one which specifically permits 
unions to induce employees to refuse to 
“perform work which because of a current 
labor dispute between another employer 
and his employees is, for the duration of 
such dispute, no longer being performed by 
the employees of such other employer.” ” 
This specific privilege is absolutely unquali- 


fied. It applies regardless of the nature of 
the primary dispute. So, if employer A’s 
business is shut down as a consequence of 
completely unlawful or plainly undesirable 
union action, the employees of employer B 
may be induced by either the primary 
union or another union to refuse to do A’s 
work. It would make no difference that 
the primary shutdown was caused by 
stranger picketing for recognition, by un- 
lawful striking or picketing for the closed 
shop or other featherbedding objectives, or 
even by a sitdown strike. Obviously such 
a privilege is indefensible. It makes no 
sense from any objective point of view. It 
is bad law and bad legislative craftsman- 
ship. A good law is one which avails itself 
of every reasonable technique which will 
aid in the promulgaticn of its policy. This 
provision weakens the employer who is 
resisting union unfair practices; a good law 
would strengthen such an employer. The 
provision in question creates a privilege 
much like the one unions had under the 
Wagner Act to strike to compel the em- 
ployer to commit unfair practices or other 
unlawful acts. 

The provision under discussion would be 


scarcely more attractive even if qualified to 
exclude unlawful or undesirable primary 





“%Cf. Petro, ‘‘Participation by the States in 
the Enforcement and Development of National 
Labor Policy,’ New York University Fifth 
Annual Conference on Labor 1 (1952). Compare 
Ratner, ‘“‘Problems of Federal-State Jurisdic- 
tion in Labor Relations,’’ 3 Labor Law Journal 
750 (November, 1952). 


%” For the present writer's general views in 
regard to amendment of the Taft-Hartley Act, 
see 4 Labor Law Journal 67 (February, 1953). 

*S. 655 (f). 
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action. The principle of confining labor 
disputes to the immediate parties is, from 
a social point of view, as vital as it is 
sound. The employer’s access to alterna- 
tives during a work stoppage in his own 
plant should be protected as stoutly as the 
right of strikers to seek alternative em- 
ployment during their strike. A proper 
balancing of the critical rights involved 
would be destroyed if the measure in ques- 
tion should become law. If Senator Taft 
insists on the measure in question, his own 
solid instincts should compel him to add 
another provision specifically privileging 
employers to blacklist strikers. The obvi- 
ous ugliness and undesirability of such a 
provision would serve at least to point up 
the equally ugly and undesirable, although 
less obviously so, “struck goods” provision 
which he has offered. 


The second major Taft provision would 
erase the presently existing right of em- 
ployers to discharge workers who strike in 
violation cf the cooling-off and notice re- 
quirements of Section 8 (d).™ Proper 
evaluation of and perspective on this pro- 
posal requires a reminder that the employer 
has a right to discharge workers who strike 
in violation of a collective agreement, who 
infringe on working time in pursuit of or- 
ganizing activities or who engage in a 
slowdown—all activities which do not vio- 
late the act, as a strike in violation of Sec- 
tion 8 (d) does. The poor craftsmanship 
and statesmanship of the present proposal 
emerges clearly when these factors are con- 
sidered. An act which condones or spe- 
cially privileges conduct violative of its own 
prescriptions lacks integrity. It is poor 
law. 

A third major proposal is the one which 
would promote the stuffing of ballot boxes 
by permitting strikers to vote in elections 
even though they have no rights or pros- 
pects in jobs in the bargaining units in 
which the elections are held.” We explored 
this proposal in detail in the February, 1953 
installment of “The Developing Law,” and 
shall therefore merely restate our conclu- 
sion here: The measure is absolutely in- 
defensible. We wonder what Senator Taft’s 
reaction would be to a proposal which would 
permit French, British or Russian citizens 
to vote in American elections, or registered 
Democrats to vote in Republican primaries. 


A fourth proposal would permit unions 
in the construction industry to secure bar- 
gaining status even before particular con- 
struction jobs are begun, and to impose 
collective agreements compelling union 
membership within seven days of employ- 
ment.” Leaving aside the troublesome 
problems of defining where one industry 
begins and another leaves off, the measure 
is bad on the merits. Its natural and nec- 
essary effect would be to kill off any real 
chance of getting rid of the incubus of the 
closed shop, certainly in the construction 
industry where its evil influence has been 
felt the most and, our general concepts of 
fairness and equality and practicality being 
what they are, probably in industry gener- 
ally as well. For it would be silly—a waste 
of time, effort and money—to make any 
real effort to apply the act’s closed-shop 
proscription in the construction industry 
if the present measure were to become law. 
There just isn’t a sufficient practical dif- 
ference between traditional closed shop 
practices and the type of contract permitted 
by the new Taft measure to justify vigorous 
administrative action. All the building 
trades unions will go merrily along under 
the new Taft proposal, feeling no practical 
effect from the act’s empty prohibition of 
discrimination in hiring—and the construc- 
tion industry will continue by and large as 
the American anachronism, our monument 
to medieval restraints of trade, high costs, 
high prices and colossal wastes of man- 
power. And how long will Congress be 
able to resist the complaints of the Interna- 
tional Association of Machinists, the CIO, 
the Longshoremen, etc.—all of which 
unions are entitled to the same privileges as 
the AFL building trades unions? 

The remaining provisions bearing directly 
on unions need only bare notice. One 
would enlarge the oath requirement;” an- 
other would delete certain filing require- 
ments;” and a third would require the filing 
of reports and affidavits contemporaneously 
with charges and petitions,” contrary to 
the Supreme Court’s recent Dant decision.” 
Unions operating under union shop con- 
tracts would be allowed to compel the dis- 
charge of Communists,” as well as persons 
who refused to pay dues and initiation fees 
Employers would not be allowed to check 


off union fines, assessments or penalties.” 
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We note in ending this section that the 
new Taft proposals steer carefully away 
from most of the real problems of interpre- 
tation which have emerged in the six years 
since Taft-Hartley was passed, They pay 
no attention to the crucial issue of whether 
the NLRB is correct in holding that minor- 
ity or stranger picketing for recognition or 
organizational purposes restrains or coerces 
employees in the exercise of the right to 
refuse to join unions.” They neither accept 
nor reject the NLRB’s reading of the terms 
“primary” and “secondary” into Section 8 
(b) (4)." They take no note of the NLRB’s 
indefensible holding that it is without 
power to make unions pay for their re- 
straint or coercion, however injurious or 
damaging it may be.” They decline to 
straighten out the anomaly of an act which 
at once—in Section 8 (b) (2)—prchibits 
union control of jobs and accepts—in Sec- 
tion 10 (k)—allocation of job rights by a 
union agency.” On the other hand, the 
new Taft proposals do nothing to get rid of 
the dead wood of Section 8 (b) (5) and (6). 


Effect on Employers 


The direct effect of the Taft amendments 
on employers is slight. One _ provision 
would guarantee employer free speech in 
representation election campaigns, by pro- 
viding that elections could not be voided 
merely because employers had vigorously 
expressed their opinions of the unions in- 
volved.” This provision is as plainly sound 
as the Board’s position to the contrary was 
anomalous and evasive of legislative intent. 
A second provision would require employers 
to file “non-Communist” affidavits “—an ex- 
ample of the extremes of absurdity to which 
sensible legislators may be driven by the 
irrational complaints of such powerful pres- 
sure groups as labor unions. A third pro- 
vision would leave with employers the 
choice of whether or not they should partic- 
ipate in the administration of pension and 
welfare funds to which they had contrib- 
uted.™ That seems sensible. Employer con- 
tributions to welfare and pension funds are 
a form of deferred wages and as such should 
be considered the primary concern of the 
employees or their agents. Encouraging 


unions to assume sole responsibility for 
administration of such funds seems a sound 
method of raising the standards of union 
administration generally. There will of 
course be abuses. But it is doubtful whether 
the present requirement of employer par- 
ticipation has done any good in correcting 
such abuses. A great goal of labor policy 
is sensible and intelligent union conduct. 
The present provision is a step in the right 
direction—although a very, very short one. 

While the free speech extension may have 
a substantial, beneficial effect on the em- 
ployer’s position, the greatest effect of that 
kind will come, if at all, from the adminis- 
trative changes proposed by Senator Taft. 
Those changes may well produce a more 
fair-minded attitude on the part of the 
NLRB; employers might find themselves 
held guilty of unfair practices only when 
they had actually committed them—cer- 
tainly a desirable state of affairs. Disin- 
genuous handling of questions of fact and 
issues of law, as in the Morand case,” for 
example, might become a thing of the past. 

But it is only a sad commentary on the 
past performance of the NLRB _ which 
makes it possible to characterize a poten- 
tially more equitable form of administration 
as an advantage given to employers by the 
Taft proposals. Equitable administration 


is properly spoken of as a right, not an ad- 
vantage—although it is definitely an advan- 
tage when you haven’t had it in the past. 


But whether that be called an advantage 
or a right, it is overshadowed by the con- 
crete, substantial favors which labor unions 
would derive from enactment of the Taft 
proposals, and from the failure of those 
proposals to deal effectively with the wrong- 
ful and antisocial forms of conduct in which 
unions are presently privileged to engage. 
Employers are severely disadvantaged by 
the proposals to privilege “struck 
boycotts and strikes in violation of Section 
8 (d). Everyone is disadvantaged by the 
provision allowing replaced economic strikers 
to vote in units where they have no job 
rights, by the provision institutionalizing 
the closed shop in the building industry and 
by the failure to forbid the use by unions 


” 
2 ods 


of coercive organizing techniques. 








* Cf. 2 Labor Law Journal 803 (November, 
1951); 20 University of Chicago Law Review 
109 (1952). 

"Cf. 1 Labor Law Journal 339, 835, 1075 (Feb- 
ruary, August and November, 1950). 

® Cf. 2 Labor Law Journal 83 (February, 
1951); 51 Columbia Law Review 508 (1951). 

*Cf. Petro, ‘‘Job-Seeking Aggression, the 
NLRA, and the Free Market,’ 50 Michigan 
Law Review 497 (1952). 
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Meetings of Labor Men 


Wharton School of Finance and Com- 
merce, University of Pennsylvania.—The 
Labor Relations Council will conduct a con- 
ference on April 10 on “‘Less Government 
in Labor-Management Relations: An Achiev- 
able Goal?” 

Association of the Bar of the City of 
New York.—“Current Issues in Collective 
Bargaining,” is the topic for discussion on 
April 8 by the section on labor law of the 
committee on postadmission legal education. 
Speakers will be David L. Benetar and Isa- 
dore Katz of the New York bar and Walter 
A. Maggiolo, general counsel of the Federal 
Mediation and Conciliation Service. The 
meeting will begin at 8 p. m. at 42 West 
Forty-fourth Street, New York City. 

State University of Iowa-—The univer- 
sity’s bureau of labor and management and 
the colleges of law and commerce will 
jointly sponsor their first Labor Arbitration 
Conference on May 15. William F. White 
of St. Louis, regional federal mediation direc- 
tor, and J. Noble Braden of New York City, 
executive vice-president of the American Ar- 
bitration Association, will be featured speakers 

Industrial Relations Center, University of 
Minnesota.—The Eleventh Annual Indus- 
trial Relations Conference of the center will 
be held on April 14 and 15 in cooperation 
with the Twin Cities Chapter of the Society 
for Advancement of Management. Appli 
cations may be obtained from the Center 
for Continuation Study, University of Min- 
nesota, Minneapolis, 14 Minnesota. 


Labor Department 
Marks Anniversary 
Twenty-one department employees pre- 
sented with awards for distinguished 
service at fortieth birthday party. 
On March 4, 1913, his last day in office, 
President William Howard Taft signed into 
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law the bill making the Labor Department 
a separate entity of the government. When 
the fortieth anniversary of that date rolled 
around last month, the nev Secretary of 
Labor, Martin P. Durkin, was host at a 
party commemorating the event. All de- 
partment employees attended and 21 of 
them were presented by their new chief 
with awards for exceptional public service 
in government. 

Senator H. Alexander Smith, chairman 
of the Senate Committee on Labor and 
Public Welfare, addressed the celebrants. 
He reminded them that the act creating the 
department declared it to be the intention 
of Congress to “foster, promote and de- 
velop the welfare of the wage-earners of 
the United States, to improve their working 
conditions, and to advance their opportuni- 
ties for profitable employment.” 


FSA Reports Notable Progress 
in Vocational Rehabilitation 


Annual agency summary reveals 63,000 
disabled men and women have been 
returned to useful employment. 
Disabled Americans are being returned 
to the labor force after rehabilitation at rec- 
ord rates, according to a report of the Office 
of Vocational Rehabilitation of the Federal 
Security Administration. The reduction and 
prevention of dependency was listed as one 
of “the most striking accomplishments” of 
the program. One out of every five re- 
habiiitated was taken directiy from public 
assistance rolls, and a substantial number 
were freed from dependence upon their 
families or 
Following the policy of giving high pri- 
ority to the training of handicapped men 
and women for defense jobs, the 32-year-old 
state-federal program resulted in the place- 
ment last year of one in every ten of its 
rehabilitants in occupations listed as critical 
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relatives. 








by the Department of Labor. One of each 
five was placed in activities essential to the 
defense effort. Of the many others pres- 
ently being trained, 15 per cent are being 
prepared for direct defense jobs. 


The total number of persons fully re- 
habilitated into useful work during the year 
was 63,632. They furnished 100 million 
man-hours of productive effort to the 
economy and earned an estimated $100 
million. In addition, 13,813 persons were 
rehabilitated and waited a final follow-up at 
the end of the fiscal year to determine if 
they were successful in their jobs. Another 
12,242 had been prepared for work and were 
waiting placement on jobs. 


The active case load of persons receiving 
services from the program at the end of the 
period covered by the report was 137,451. 


About 10,000 of those rehabilitated went 
into the skilled trades. More than 5,200 
became farmers or agricultural workers. 
About 1,100 took up teaching. At least 250 
qualified professionally as engineers. About 
1,500 entered the health field, including 
many who entered occupations in which 
there are critical shortages. 


The cost of the program was shared by 
the states and the federal government, Fed- 
eral expenditures were $22.1 million; the 
states spent $10.5 million. The entire pro- 
gram cost amounted to $514 per individual 
rehabilitated. 


The state-federal program for vocational 
rehabilitation serves disabled men and wom- 
en with virtually every type of defect, the 
report stated, and at every age within the 
range of normal employment. The ac- 
companying chart shows the distribution 
of disabilities of those rehabilitated during 
the year. Of the 42 per cent with ortho- 
pedic disabilities, about one in five became 
disabled as a result of poliomyelitis, arth- 
ritis or osteomyelitis. About two in every 
five incurred their disabilities from injuries 
in the home, on the highway, at their jobs 
or in other accidents. The remainder in- 
curred their orthopedic disabilities from con- 
genital causes or other diseases, The chart 
shows the distribution of occupations in 
which the .rehabilitated men and women 
were placed. 

When disabled, the average age of the 
persons rehabilitated was 21; at the time of 
their acceptance into the rehabilitation pro- 
gram it was 33. In recent years a gradual 
advance in the average age at the time of ac- 
ceptance has been noted. Two out of three 
of those rehabilitated were men. 

Twenty-six per cent of those participating 
in the program were referred by physicians, 
hospitals or health agencies. Another 10 
per cent were referred by state employment 
service offices. The report said, “The fact 
that 12 percent applied for services on their 
own volition indicates that the program is 
becoming well known to the public at large. 





DISABILITIES AND MAJOR OCCUPATIONAL GROUPS 


Percentage of rehabilitants, by type of disability of acceptance and by major 
occupational group 
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Lloyd A. Mashburn, new Under Sec- 
retary of Labor, had been labor 
commissioner for the State of Cali- 
fornia since November, 1951, when 
he was recently appointed by Presi- 
dent Eisenhower. 


For many years, beginning in 1926, 
Mr. Mashburn has been interested in 
the construction industry. He began 
as a lather and became successively 
a foreman, superintendent, lathing 
contractor, union business agent and 
trades council official. He is 55. 





Besides being furnished guidance, counsel- 
ing and job placement, 40 per cent of the 
rehabilitated group were given physical 
restoration, and 28 per cent were given 
training. Both physical restoration and 
training were given 8 per cent. The pro- 
gram emphasizes the need to serve the 
greatest possible number of severely dis- 
abled men and women. “Frequently,” the 
report said, “it is those who need help most 
who can 
community and the 
transition from total 
productive work. Many severely disabled 
persons require special] facilities for their 
restoration. For many others, new and im- 
proved methods in rehabilitation must be 
Such handicapping 


the greatest returns to the 
Nation through the 
unemployability to 


make 


developed. seriously 
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conditions as paraplegia, quadriplegia, Park- 
inson’s disease, multiple sclerosis and muscu- 
lar dystrophy offer a constant challenge to 
the field of rehabilitation. Certain other 
disabling conditions—mental illness, heart 
disease, epilepsy, blindness—present special 
problems in the organization and provision 
of rehabilitation services.” 

Some 34 per cent of the labor force and 
about 39 per cent of the general population 
15 years of age and over are more than 40 
years old, Of the disabled who are 14 to 
64 years of age, 64 per cent are over 45, the 
report pointed out. However, it was added, 
only about one of every four of the men 
and women rehabilitated during the past fiscal 
year had passed their forty-fifth birthdays 
when they were accepted for rehabilitation. 


The increasing proportion of older people 
in the population makes it imperative to 
rehabilitate a larger proportion of the dis- 
abled people in this age group. Failure to 
do so inevitably -will result in avoidable 
increases in the load of the public and pri- 
vate dependency. 


Atomic Energy Labor Panel 
Requested by Eisenhower 


Director of Federal Mediation and Con- 
ciliation Service receives White House 
request to establish labor-management 
relations group. 


An Atomic Energy Labor-Management 
Relations Panel will be established 
according to a request on March 24 from 
President Eisenhower to the Director of 
the Federal Mediation and Conciliation 
Service. 


soon 


The purpose of the panel will be to insure 
uninterrupted functioning of the atomic 
energy program without strikes or lockouts 
caused by labor-management disputes, the 
White House announcement said. It was 
emphasized, however, that “the national 
policy is to place primary reliance upon the 
parties to any labor-management dispute to 
make every efiort through negotiation and 
collective bargaining and the full use of 
mediation and conciliation to effect a settle- 
ment.” 

The panel will report to the President 
through the director of the Federal Media- 
tion and Conciliation Service. Its proce- 
dures will be established in 
with the United States Atomic 
Commission. 


cooperation 
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TAXES—The Tax Magazine 


® This magazine is published to promote sound thought in economic, legal, and 
accounting principles related to all federal and state taxation. . . . To this end 
it contains signed articies on tax subjects of current interest, reports on pending 
tax legislation, court decisions and administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . The editorial policy is to allow frank 
discussion of tax issues. Subscription rate—$6.50 for 12 monthly issues. Write 
for sample copy. 
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® Specifically designed and edited to promote sound thinking on labor law prob- 
lems, the Labor Law Journal presents timely articles on the complex relationship 
of Law, Labor, Government, Management, and Union. Each month, it brings you the 
serious thinking, viewpoints, and attitudes of ieaders in the field—on significant 
labor law problems. Specialists in the field treat troublesome phases of labor law 
in factual, hard-hitting articles. No punches are pulled—nothing is ‘‘slanted."’ 
Issued monthly; subscription rate—$6 a year. Sample copy on request. 


INSURANCE LAW JOURNAL 


® Each month, this helpful magazine presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, and other timely features. It 
is edited exclusively for insurance law men, by insurance law men. Emphasis is 
on the insurance law fields of Life, Health and Accident, Fire and Casualty, Auto- 
mobile, and Negligence. Issued monthly; subscription rate—$10 a year, including 
a handsome binder for permanently filing a year's issues. Send for a sample copy. 
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A LOOK BACK 


—to April 12, 1937 


; 

W HAT SINGLE EVENT in Amer- 
ican history was the most important to the labor movement? 
Some authorities would choose such occurrences as the forma- 
tion of the American Federation of Labor in 1881 or the 
passage of the Wagner Act in 1935. Others point out setbacks 
like the great Homestead, Pennsylvania steel strike or the 
Chicago Haymarket Riot. Still others would cite events which 
concerned labor only indirectly, like the Great Depression or 
the election of Franklin D. Roosevelt. 


An EVENT which deserves consid- 
eration for the distinction was a group of United States Su- 
preme Court decisions handed down on April 12, 1937. On that 
day the Court upheld the constitutionality of the National 
Labor Relations Act, popularly known as the Wagner Act, in 
NLRB v. Jones & Laughlin Steel Corporation, 1 LABor Cases 
{ 17,017, 301 U. S. 1. From that date, organized labor enjoyed 
its greatest period of expansion, protected in its activities by 
the most favorable legislation ever enacted and secure in the 
knowledge that the nation’s highest Court had tested and 
approved the law. 

Other cases decided the same day by the Court in which 
the act’s constitutionality was at issue were Washington, Vir- 
ginia and Maryland Coach Company v. NLRB, 1 Lasor Cases 
{ 17,016, 301 U. S. 142; The Associated Press v. NLRB, 1 Lapor 
Cases § 17,015, 301 U.S. 103; NLRB v. Fruehauf Trailer Com- 
pany, 1 Lapor Cases {| 17,019, 301 U.S. 49; and NLRB v. Fried- 
man-Harry Marks Clothing Company, Inc., 1 Lapor CAsEs 
{ 17,020, 301 U. S. 58. The statute passed muster in each case 
but only by a margin of five to four. 


LABOR LEADERS and others who 
approved the aims of the Wagner Act had been apprehensive 


that the law would be struck down on constitutional grounds. 
It contained much of the letter and spirit of the old National 
Industrial Recovery Act, which the Court had unanimously 
found repugnant to the Constitution on May 27, 1935, in 
Schechter Poultry Corporation v. U. S., 295 U.S. 495. The Court 
was unanimous in that decision, even though such outstanding 
liberals as Justices Brandeis and Cardozo were members at 
the time. 








